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JUDICATURE SOCIETY INVITES CO-OPERATION 

The American Judicature Society is an agency for co-operation between 
all persons who are concerned with the problems of administering justice; all 
who realize the need for more effective methods and the attainment of results 
consonant with modern standards. . . . To every such person the Society 
offers opportunity for the highest form of public service. . . . The Journal 
of the Society is in the nature of an open forum; members are not asked to 
subscribe to any creed. . . . The Journal is sent free to all who are inter- 
ested, and for those who desire more than passive participation there is a vot- 
ing membership with dues of five dollars, and a sustaining membership for 
those who place a higher estimate on their responsibility. . . . More than 
all other sources the Journal affords timely, constructive material on the vari- 
ous phases of administering justice. 


It Is Time to Redeem Metropolitan Courts 


The American Judicature Society adopted, when first organized, a con- 
structive policy and has adhered to it. It would be an easy thing to select for 
publication gross failures of justice, scandalous conduct on the part of lawyers 
and unfitness of various kinds in the judiciary. But a chamber of horrors so 
assembled would be certain to misrepresent the actual situation. A basis for 
common understanding is better sought in worthy practices and constructive 
ideas and experience. A writer, whose name unfortunately has been forgotten, 
has recently commented upon the fact that many able and high-minded lawyers 
are oblivious of serious defects in the administration of civil justice. Until 
recently the same attitude toward criminal justice was not uncommon. The 
writer’s conclusion was that these practitioners are ignorant but not stupid. 
Their fields of endeavor hold them aloof from the sordid fringes of administra- 
tion. The inferior courts they hold in contempt, but do not think of them as 
really parts of the judicial system. Their criticism, when provoked, is directed 
toward impersonal decisions. They have never observed the ground under 
their feet nor ever lifted their vision to the skies. 

Disclosures made in the ambulance chasing investigation in New York City 
came as a real shock to many leading lawyers, so called, who never lead. For 
two or three years immediately before the storm broke out committees com- 
posed of such high minded lawyers, serving the two great bar associations of 
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that city, were endeavoring to ascertain the cause for the congestion of dockets 
in their trial courts. Doubtless every clerk, and many judges, knew full well 
that a large share of the actions begun were mere “strike” actions, conceived 
in the spirit of fraud and blackmailing and never intended to be tried. The 
courts were supinely lending themselves to a gigantic conspiracy to extort money. 
The committee reports were solemn and sincere. The committee members did 
not know what thousands of business men knew. 





After the storm had somewhat subsided there appeared to be a feeling that 
the profession had to be reassured that finally all was well. That was the tenor of 
remarks made by the president of the New York State Bar Association at its 
last meeting. President Hiscock is in every way entitled to the admiration and 
veneration in which he is held. Apparently there are things concerning which 
he is too pure, too abstracted, to think about. That was the tenor of the re- 
marks made at the dinner concluding that meeting by Mr. John W. Davis. Mr. 
Davis could not have been so contented with the bar, the bench and the adminis- 
tration of justice if he really knew what was going on. 

Having these considerations in mind attention is invited to a criticism of 
the personnel of the Supreme Court bench of the first department of the City 
of New York, in this issue. The author is as well qualified as any person to 
express sound views concerning judicial unfitness in this bench, which he believes, 
extends to about half of its judges. He rightly attributes this degradation of 
an important tribunal to the mode of selecting judges. Consider the way by 
which judges are chosen in New York, and various other large cities, and what 
else could be expected? Politics is a very intensively organized means for 
putting money in the hands of the public’s most dangerous foes. Why should 
politicians, given the means for selecting judges, refrain from profiting thereby 


as they profit generally from a silly and vicious system of choosing public 
officials ? , 





It is not easy to formulate a plan for selecting judges in our largest cities 
that would be certain to meet the highest ideal. On the other hand it would 
be very difficult to gain adherents to any plan which could be as completely 
a negation of common sense as the plans now in use. So it is fair to say that 
any change that can be made will afford benefits. But that is not enough. 

When a new constitution was written in Illinois a few years ago provision 
was made for organizing the eighty judges of Cook County in two divisions, 
civil and criminal, with administrative heads to be designated by the state su- 
preme court. This plan, it is fair to presume, would at least have permitted of 
assigning the more capable and responsible judges to the branches most requir- 
ing their presence. But the constitution went much farther.* It provided that 
on the petition of one-tenth of the electors there should be an election to de- 
cide whether a plan for choosing judges submitted in the draft constitution 
should be adopted. The plan provided that each vacancy in the metropolitan 
court should be filled by appointment of the governor from four nominations made 
by the supreme court. No more than two of such four eligibles for appointment 
could be affiliated with the same political party. Thereafter the names of judges 
having served six years should be submitted to the voters, without competition, 
and those receiving a majority vote of approval should receive an additional 
term. The places of those not so approved to be filled as already stated. 

This plan embodied a nice adjustment of power and responsibility. If the 
revised constitution had been adopted Cook County would unquestionably have 


iSee Am. Jud. Soc, J., Vol. VI, No. 3, at p. 85. 
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taken its judiciary out of politics long before this, and its history would now 
be far different from what it is. It would in a reasonable time have raised 
the character of judicial service so notably as to command world-wide attention. 
The constitution was defeated, but the plan will live, and doubtless will yet be 


given opportunity to redeem the bench of Chicago or some other over-populous 
city. 





Other plans can readily be made, and none is likely to be without great 
merit as compared with the absurdity which characterizes the methods at present 
employed in Chicago and New York. The time is at hand for the discussion of 
concrete plans. In neither of the cities named is there prospect that the bar 
will in a few years acquire power and confidence commensurate with needs if it 
hopes to dominate judicial selections made under existing requirements of law. 
It will be quicker and easier to amend constitutions. We are confident that a 
majority of voters are ready to approve any plan which is simple and direct, 


however unfamiliar to political tradition, and which is sponsored by existing 
bar associations in the cities named. 


The real queston is: How long will lawyers tolerate a situation which is a 
disgrace to their profession and a curse to their city? 


We can’t say, unfortunately, that every lawyer knows that the popular elec- 
tion of judges is inevitably doomed to failure in our largest cities, but most of 
them know it full well. The time is ripe for determined leadership. A bold, 
simple plan can be substituted for the present hopeless mess with less outlay 


of energy that will otherwise be given to palliatives which must eventually be 
abandoned. 





Judge Learned Hand Renders Opinion 


There is such obvious relationship between the matter of selecting competent 
judges and the matter of judicial powers that it is appropriate to publish Mr. 
William N. Cohen’s contribution concerning mediocrity on the bench in New 
York City in the same issue with the address of Mr. George M. Hogan concern- 
ing the common law power of trial judges to comment on testimony. It is to 
be presumed that where practitioners lack confidence in the learning of their 
judges they will incline toward limiting their powers. They obey a fundamental 
law of politics in so inclining. 

Mr. Hogan’s powerful arguments, based upon a thorough investigation of 
his subject, should supply ammunition to be used extensively in jurisdictions 
where trial judges merit and possess professional confidence. There is no in- 
tention here to amplify his admirable address, but the following quotation may 
pass as garnishment for the feast of fact and reason which he has furnished. 


Said Judge Learned Hand: “The fundamental trouble I believe to be in 
the belief that liberty and property must be protected by an over-complicated 
formalism, that legal mechanism can be successfully substituted for the compe- 
tent and responsible judge. I believe the inevitable consequence of that attitude 
will be a cumbersome, slow, uncertain and irksome enforcement of the law. We 
shall have no substantial improvement while the responsibility for the result is 
laid directly to the judge of first instance and while with that responsibility, he 
is not given the power more unconditionally to control the result. There is in my 
judgment no substitute for capable trial judges with large powers.” 
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In the Seats of the Mighty 
Recent Scandals About Judges 


By Witt1aM N. CoHEn* 


The public has been stirred lately by reports 
of the acts and doings of certain judges of 
the Magistrates’ Courts in New York City. 
These courts are presided over by individuals 
who were not selected for character, judicial 
fitness, or experience, but as a reward for 
political activities or in repayment of contri- 
butions for nominations, these activities are 
manifested as district leaders, as officers, 
in political organizations and otherwise, but 
always in some field having political power 
and controlling votes. To such lengths has 
this system advanced that when a Catholic, 
Jew, or Italian retires from judicial office, the 
parties submit names, exclusively, of Cath- 
olics, Jews or Italians for the successorship 
as though the office, as of right, belonged to 
some religious denomination or race without 
regard to qualifications for the office. 

The same system of selection, resulting 
in the scandals recently aired, is applied even 
to the selection of candidates for the highest 
court of original jurisdiction of this state; 
namely, the Supreme Court. This article is 
limited to the judges of that court in the first 
department as it is only in that department 
that the writer is sufficiently familiar with 
the facts to warrant the statements herein 
contained. To the man in the street there is 
little or no difference between a judge of the 
Magistrates’ Court and the justices of the 
Supreme Court. To him, they are all judges 
and if one class is put in contempt the other 
falls into the same category. 


Effects of Incompetency in Judges 

The net outcome of this method of select- 
ing judges of the Supreme Court is that in 
learning and efficiency the judges of the first 
deparment have markedly deteriorated in the 
last two decades. Little wonder—for when 
a vacancy occurs and names of men unquali- 
fied for the places are suggested, his sponsors 
ask: “Is he not as good as ?”, always 
naming the sitting judge least qualified. So 
the lowest standard is set and inevitably the 
general average goes from bad to worse. 

It ig not the purpose of this article to 
examine into the character or integrity or im- 
partiality of these judges, but to limit itself 
solely to the question of their competency. 
This goes deeper than would appear on the 
surface. It defeats justice by reason of the 

*Of the New York City Bar; formerly a judge 
of the Supreme Court of New York County; 
Chairman of the Committee on Courts of Su- 


erior Jurisdiction of the Association of the 
ar of the City of New York. 





ignorance of the presiding judge; it delays 
justice for the same reason; it means mistrials 
because the judges are not certain of the law; 
men seek the office and obtain it mainly for 
the pecuniary reward attached to it, and only 
incidentally for the honor of the office. It 
should be the end and aim of the active prac- 
titioner to be rewarded by this office as ack- 
nowledgement of high character and learning, 
long and varied experience, and unquestioned 
ability and leadership. He is rarely, if ever, 
selected in our day for any of these qualities. 


The Salary and Service Rendered 

The salary of this office is now to be $25,000 
a year. In fixing it at this sum, it has been 
argued that this amount is requisite in order 
to insure the dignity which is commensurate 
with the office of a judge. There is so little 
dignity among these judges at the present 
speaking that there ought to be a decided re- 
duction in salary, if dignity be the determin- 
ing factor. 

The courts are in session nine months of 
the year; five court days a week. The judges 
do not sit on Saturdays, Sundays or legal 
holidays. There are twenty-five parts in only 
one of which sessions are held on Saturdays. 
Assuming, rather violently, that these judges 
work on days other than when the court is 
in session, we have practically 180 to 200 
working days in the year. The hours are 
from ten until one and from two until four— 
a five-hour day. On many occasions this time 
is shortened by the whim or convenience of 
the sitting judge. Occasionally there is no 
work done even on a work-day; as when, 
forsooth, a political leader recently gave his 
daughter in marriage, out of eighteen parts 
where jury trials are held, fourteen adjourned 
for the day, or half a day, in order to attend 
the ceremony. On some occasions the work- 
ing time is lengthened by the failure of jurors 
to agree, so that taking the average working 
hours of the judge, his salary is more than $125 
per working day—more, far more, than the 
majority of judges now sitting in the first 
department could earn in the legitimate prac- 
tice of their profession, if ever they practiced 
it Hence the desire for the job rather than 
for its dignity and power; hence, also, the 
appointment and selection of candidates whose 
fitness is almost nil. So marked, indeed, has 
this unfitness become that there are known 
instances where judges rely on a signal from 
the clerk in sustaining or overruling an ob- 
jection This is in the open. In their cham- 
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bers they borrow stereotyped charges and 
read from them as a boy learning to read 
stumbles along and makes no impression on 
his hearers. No two cases are exactly alike, 
and if the jurors are to understand the par- 
ticular case under consideration the judge 
must have knowledge enough to discriminate 
in charging the jurors. 

Besides the salary there are gifts and fa- 
vors in the hands of the judge. In cases 
where any discretion is involved, such as fre- 
quently occurs in applications for injunctions 
and appointments of referees and receivers, 
what can be expected of judges owing their 
appointments to political services except a 
determination in favor of friend or political 
crony? 

These judges hobble along for years, learn- 
ing at the expense of the taxpayer at the 
rate of $125 per day or more, and unfortu- 
nately, few of them have inherent sufficient 
mental capacity or early legal training ever 
to learn their jobs. If an umpire at a base- 
ball game or at a football game knew as little 
of the rules of those games as the majority 
of the judges of this department know of the 
rules of evidence and of law in general they 
would be mobbed—and justly so. 


Results of the Ignorance of the Judges 

Now, how do this ignorance and incompetency 
work out? In the first place, a trial, which be- 
fore a competent judge would last an hour or 
two, would be drawn out into two or three 
days, before an incompetent judge. Moreover, 
in the first instance the trial would be defi- 
nitely determined. In the second, it would, in 
all probability, end in a disagreement. Re- 
sult: another trial; more time in the oc- 
cupancy of court rooms; more time wasted 
for jurors; more expenditure for lawyers 
and in the salaries of attendants, stenogra- 
phers and clerks. (These clerks, by the way, 
who, under a recent act of legislature need 
no longer be lawyers, are workers for the 
organizations and in most, instances mere 
messengers and no aid to the judges in their 
law work.) Never in our time were lawyers 
more needed as clerks. And the worth of 
these results is, to the poor litigant, an abso- 
lute denial of justice. For often he may not 
have the funds to proceed with a second 
trial of the same issue by reason of a dis- 
agreement at the first trial. Assuming an 
agreement, with an ignorant judge the 
chances of reversal in the Appellate Court 
are increased; the poor litigant is subjected 
to a second trial which, if he cannot afford to 
bear the added expense, means again a denial 
of justice. Only a few of the old clerks who 
are lawyers and who know some law by long 
service are now in office, and some of them 
do much routine work of the judges as well 
as write their opinions; but as there are not 
enough of that class many of the judges re- 
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sort to lawyers not connected with the court 
officially to write their opinions and these 
lawyers, in turn, are compensated by refer- 
ences, receiverships and other perquisites in 
the gift of the judges. When the judges 
themselves write their opinions, it is, as a 
rule, in unimportant and simple cases; then 
sometimes we get such illuminating opinions 
as the following : 


Action for heciinenne on resale for $125,000 
of a contract to buy real estate for $100,000 
in the R————, boom, July, 1925. Plaintiff 
claims full brokerage due when resale nego- 
tiated and only one quarter paid. Defendant 
claims only half brokerage due when resale 
was negotiated and then paid; balance not due 
till resale carried out and then payable out 
of cash to be thus produced. The boom col- 
lapsed. Resale not carried out, compromised 
and with a fourth mortgage defendant’s Ex- 
hibit I, for $10,000 not paid but cut off by 
prior foreclosure at total loss. Defendant also 
claims another broker was entitled to half of 
brokerage and was paid his share. Confronted 
on cross-examination with the contract of re- 
sale, Defendant’s Exhibit F, for which he 
claims the entire brokerage, contrary to its 
express terms, the plaintiff offers no explana- 
tion of the insertion therein of the names of 
his brother-in-law S and of G to divide the 
commissions with him. He professes entire 
ignorance thereof, says he was excluded from 
the negotiations, denies they were cobrokers 
with him or entitled to any of the brokerage. 
G was paid half of what was paid. G is dead. 
He was also the lawyer for the buyer and from 
that vantage undoubtedly horned in on the 
brokerage, the plaintiff yielding to accomplish 
the resale but getting the sympathy of the 
jury on the trial. S is the plaintiff’s brother- 
in-law unknown and of no concern to anyone 
else. He had aided plaintiff in the negotiations 
and had rendered valuable and critical service 
in bringing about the resale, and plaintiff was 
undoubtedly bound to divide with him in some 
degree. Confronted further on cross-examina- 
tion with a memorandum, Defendant’s Exhibit 
A, in his own handwriting made at the resale 
when, so he claims, the full brokerage was due 
him, but of which he then only received one- 
quarter without protest. A memorandum set- 
ting forth full distribution of the brokerage 
to himself and others follows: O. S. $1,000 
(admitted his deposit returned to him); O. S. 
$781.25 (one-quarter of the brokerage received 
by him without protest); $3,125 (the full brok- 
erage); $1,561.50/2, $781. 25 (in another Party’s 
hand); G $781.25 (paid to G then with no 
objection by plaintiff). The foregoing mem- 
oranda is a complete record of the brokerage 
in the matter and accords with the contract. 
The plainiff wrote most of this and now offers 
no explanation of it. He does not even repu- 
diate it or its implications. He would not 


say it was not his written direction to so 
distribute the money. He did not recollect it; 
he was surprised by its production, is com- 
pletely ingorant of its making, purpose, purport 
or intent, and he leaves entirely uncontradicted 
and concededly possibly true the testimony of 
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the defendant’s witness F, another lawyer to 
whom the jury took a dislike, that it was 
made and delivered by the plaintiff as a part 
of the transaction, a written direction to so 
apportion and pay the entire brokerage to him- 
self and others, actually obeyed and paid in 
his presence by checks all in evidence, Defend- 
ant’s Exhibits B, C and D. In view of the 
foregoing I am convinced the verdict of the 
jury is not only excessive by the amount al- 
ready paid to G by plaintiff’s direction, $781.25, 
but also that it is contrary to the weight 
of evidence as to when and if at all the other 
half of the brokerage was due, and that the 
verdict should be entirely set aside and a hew 
trial granted, and it is so ordered.” 


He who reads may run—and despair! 


Evils Well Known, Yet Are Not Aired 

The evils which have just been outlined 
are well known to almost every member of 
the bar who practices in the courts—so much 
so that without a desire to proceed before a 
judge of one’s own selection, but with an 
honest purpose to proceed before a judge 
who knows some law, lawyers will wait and 
wait, and postpone and postpone until some 
competent judge will preside at a trial involv- 
ing intricate questions of fact or of law. 

Why then, it may be asked, is the bar 
silent with this complete understanding 
amongst them of the incompetency of the 
judges? It is not a secret—this incompetency. 
It is useless to pretend, to deny, to ignore. 
Almost every lawyer acknowledges it and de- 
plores it. Then why not cry out? The answer 
is simple. The practicing lawyer will not only 
injure himself in his future practice, but, 
more important still, on his next appearance 
in court might injure some innocent client to 
whom he owes the utmost fidelity. It is 
given to but few lawyers to be in the position 
of the writer who has virtually retired from 
the court practice of his profession. 


Eminent Lawyers No Longer Seek Office 

There is yet another angle from which the 
devastating effects of this system of selection 
of judges can be viewed; namely, by reason 
of the lack of force and competency of the 
majority of these judges, men of high stand- 
ing and experience in thea profession are 
loathe to seek the place and to become classed 
with some of the men who occupy the posi- 
tions of judges of the Supreme Court of this 
department. At this juncture it is only fair to 
point out that there is not included in this 
criticism those judges who sit in the Appellate 
Division. When originally appointed the 
ablest and most experienced of the judges 
below were elevated to the Appellate tribunal, 
and when a vacancy occurs the judges of 
the Appellate Division are consulted with re- 
gard to their future associate whom they 
recommend as the judge best qualified and 
best able to assist in the work of the court; 
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and if, by any chance, a weak member of 
that court has been selected it should be 
remembered that he is only one of five sitting 
in each case, and cannot go far astray with 
four other judges of long experience deliber- 
ating on the same case. 


Fifty Percent Unfit 


As to the others, returning to the justices 
below, it will be noted that no names have 
been mentioned, nor will be. Fifty percent of 
them, I venture to say, are incompetent and 
unfit for the positions they occupy. The an- 
nual cost to state and city of the judiciary in 
the First Department is upwards of $2,500,- 
000. Exclusive of rentals of buildings, their 
upkeep, and so forth. The sum mentioned ts 
the direct expense, not counting, for a mo- 
ment, the denials of justice to litigants nor 
the unnecessary delays by reason of ineffec- 
tual trials. 

Although no names are mentioned, if the 
judges off this department, other than the 
appellate judges, will assemble and by united 
request ask for designations, they will be 
furnished on such request. It is not my pur- 
pose to be personal in this article, to injure 
any individual judge nor to be partisan at 
any coming election, but to indict the system 
and point out its defects so that the public 
may become aware of the gravity of the 
situation. 

Is it not enough that the political powers 
control the offices of the Corporation Coun- 
sel, the District Attorney, the Police, Fire and 
Street Cleaning Departments? The Boards 
of Aldermen and Education, the Building 
Department and License Bureaus? With so 
much power in their hands must they be so 
omnivorous as to lay their blighting hands on 
the justices of our highest court of original 
jurisdiction ? 


The Remedy 


Now as to the remedy! It is vain to ex- 
ploit and condemn the system without sug- 
gesting some remedy. The following have 
been suggested: (1) Appointment instead 
of election. Judging from the experiences of 
the appointments in this department by gov- 
ernors and mayors, such a step would be 
utterly futile. Appointments so made have 
kept the level of fitness at the same low state, 
or made it worse. (2) Another suggestion 
has been that appointments be made by an 
elected commission of lawyers. That would 
hardly be effective as the blighting hand would 
be laid on the commission. Yet another (3) 
is the limitation of expenditures at elections, 
which seems advisable but would hardly go 
to the root of the evil. (4) An effective 
method would be by a separate election for 
judicial offices in which there should be no 
party emblems, but the candidates named in 
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alphabetical order. On (5) better still, that 
before nominations the list of names con- 
sidered by the parties should he submitted to 
the Bar Associations for a declaration from 
them as to fitness and character. Who, better 
than the members of their own fraternity, 
knows the worth and merit of a member sug- 
gested for promotion to the bench? Who, in 
any shop, knows better the merits of the boss 
than the men who work under him? Can you 
conceive of a shoe shop in which the boss 
never made a shoe and expect him to have 
weight with his subordinates? Can you ex- 
pect a man elevated to the bench to have 
weight with the bar who never had a day’s 
experience in the courtroom, or at most only 
a few days? 


The last plan suggested is not impractical. 
It has been tried in cities as large as Cleve- 


land and San Francisco, and even in the 
much decried city of Chicago. No judge in 
any of these cities, I am informed, has been 
elected within the last two years to the high- 
est court without the approval of the bar. 


As I end, it must not be on a note of 
violence and harshness. It is rather on a 
note of sadness and sorrow that in @ de- 
mocracy such flagrant abuses should have 
continued for many years and grown worse 
and worse without the people taking’ the 
matter in hand and rising in their might and 
smiting the political character of a system 
which puts politicians on the bench without 
regard to their fitness and thus invades the 
last fortress of safety of life, liberty and 
property. Come, let us go forth and battle 
for this cause concerning which there can 
be no honest difference of opinion. 


Recent Steps in Law Administration” 
By Leon GREEN 


The steps which have been taken in law ad- 
ministration within recent years are interest- 
ing in two particulars. First, they indicate 
the changes which have taken place in our 
attitude towards law and government; sec- 
ond, they indicate the development of what 
we may call a legal profession. Passing over 
the first for the present, let us look briefly 
at the second. 

To the judiciary and practitioner—bench 
and bar—we have recently added two new 
units, viz., the administrative agency and the 
law school. These four groups now make 
up what we may call the legal profession, and 
the recent growth in each group has affected 
law administration tremendously, and _ will 
affect it more. Nowhere has this been more 
marked than in the judiciary. 


The Judiciary 


For a long period of our history it was as- 
suined that the judicial function could be 
clearly demarked from that of the executive 
and legislative. A judge was a member of a 
court; a court exercised judicial power; the 
exercise of judicial power meant the hearing 
and determination of a controversy by a judge 
or court. Around and around we skipped, de- 
fining each of these concepts in terms of the 
others, apparently to the satisfaction of every- 
one. So long as the court machinery origi- 
nally set up was adequate to do the business, 
no serious question was raised. But there 

*An address delivered at the dinner meeting of 
the Conference of Bar Association Delegates and 
the American Judicature Society, Chicago, August 


18, 1930. The author is dean of Northwestern 
University School of Law. 


came a time when new courts were created, 
new judges were added, and even with these 
business became jammed. Specifications could 
not be devised which would automatically 
work out the jurisdiction of these courts, and 
direct unmistakably the conduct of great num- 
bers of judges in the multitude of varying 
cases which seemed to increase with every de- 
cision. It was clear that administration of the 
courts themselves was required. But the 
theory was that judges were judicial officers 
and they could not perform administrative 
functions. For a period they waited for ad- 
ministration from other agencies of govern- 
ment. It did not come. Finally it became ap- 
parent that a judicial organization like any 
other organization must develop its directive 
powers and control from within. It took a 
long time for this idea to gain any headway. 
When it did so, all sorts of readjustments 
were found desirable, the end of which we do 
not yet see. The steps have not always been 
taken boldly or in logical order. On the other 
hand, the judges so far have been decidedly 
timid in expanding the judiciary to the point 
of adequate administration. The delay and 
caution with which the rule-making power 
has been exercised; the hesitancy to assume 
the assignment of judges, even when author- 
ized by legislative sanction; the slowness in 
laying strong hands upon the admission to 
practice and the moderateness in disciplinary 
measures for vicious practices; the limited 
scope of advisory opinions and the tardy 
recognition of the place of declaratory judg- 
ments; the modest employment of the judicial 
council; the relatively slow progress in all 
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these directions indicate how loath the courts 
have been to depart from the earlier and nar- 
rower paths. Quite to the contrary has been 
the courts’ extension of their power where 
the departures were not so obvious, as for 
example, in subjecting the numerous admin- 
istrative agencies to their supervision, and in 
developing extravagant networks of legal doc- 
trines through which to control trial court 
and jury. At these latter points the appellate 
courts have retrieved much power once 
thought to have been lost to the judiciary. 
While we do not yet have court systems fully 
developed and conscious of their own power 
to control themselves, we have such systems 
in the making. The idea of practical judicial 
autonomy as a department of government has 
gained a strong footing in current thought 
and within the next few years we may expect 
to see much revamping and realignment of 
judicial systems and their procedural ma- 
chinery. 


Administrative Agencies 


The administrative agency in its late de- 
velopment probably more nearly resembles the 
orthodox court than it does the orthodox ex- 
ecutive. Its problems are frequently even 
more intricate than the mine run of lawsuits. 
Its procedure may be less exacting, but its 
judgments are equally binding as those of 
courts which are subject to review. The 
quality of administrative judgment need be 
no different from that of a judge of a court. 
In fact the numerous commissions, such as 
the Interstate Commerce Commission, state 
railway commissions, industrial accident 
boards, banking, insurance, highway, tax and 
other commissions, develop their own pro- 
cedures with far more freedom and assurance 
than do courts themselves. These agencies 
have come quickly to form an important part 
of that branch of government in which those 
trained in law play a dominant part. Their 
informal procedure and more direct methods 
will probably greatly influence the re-ordering 
of court systems. Their influence upon pro- 
fessional thinking and professional training, 
to say nothing of judicial decision, has already 
been marked. 


The Practitioner 


The individual lawyer was slow to see the 
necessity of professional organization. He 
maintained, and for the large part perhaps 
still does, a stubborn individualism. Bar as- 
sociations with business to do and with power 
to influence professional matters are of re- 
latively recent growth. But out of their 
growth have come movements which promise 
much. The integrated bar with its super- 
vision over both admissions to practice and 
discipline of practitioners is of prime im- 
portance. It is the first indication that the 
profession is reaching maturity. Bar federa- 
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tion is even now on the horizon. Judicial 
councils through which the profession as a 
whole functions in matters of procedural re- 
alignment have already justified themselves. 
The support of conferences as that of the 
Bar Delegates, Commissioners of Uniform 
Laws, the American Law Institute, and the 
publication of numerous bar journals, indi- 
cate how powerful professional organization 
is becoming. Through its strength law ad- 
ministration is receiving the attention it 
should have received forty years ago. The 
lawyer is being forced into group action. He 
can no longer remain an isolated individual. 
Professional organization is itself rapidly be- 
coming autonomous, as it should be, subject 
io the superintending power of the judicial 
branch of government. 


The Law School 


Until the present decade the law school 
maintained a most conservative attitude. Its 
efforts were limited to the study of the judi- 
cial process and the training of practitioners. 
While its curriculum was usually scholarly, it 
was narrow. Probably the first step taken 
toward broadening law-school activity was 
the organization of the American Institute 
of Criminal Law and Criminology under the 
impulse of Mr. Wigmore and associates. 
Shortly there followed the American Judi- 
cature Society. Then came the crime surveys 
of Harvard Law School; the American Law 
Institute incubated at Pennsylvania and taken 
over largely by Harvard Law School; the 
statistical studies of Yale; the founding of 
the Johns Hopkins Institute; the more recent 
Crime Detection Laboratory and the Air Law 
Institute at Northwestern; and still more re- 
cent the participation by Yale and Harvard 
in the Hoover Law Enforcement Survey. 
There have been and are other many such 
activities of lesser magnitude. In addition to 
these activities, the broadening of curricula 
in keeping with the growth in professional 
outlook and power; the encouragement of 
legal publications; the participation in prac- 
tically all professional undertakings, have 
made of the law school an important unit of 
the profession. Legal education is rapidly 
assuming an aspect in keeping with the more 
mature professional life which I have souglic 
to describe. 

_ This hasty recitation probably indicates the 
significant steps taken in the development of 
the legal profession in this country. They are 
all recent steps, and, of more importance, they 
all will be found to focus upon law admin- 
istration. Those who flouted things proce- 
dural a few years ago, and centered upon a 
so-called substantive law have been done a 
nasty turn. In other words, the legal profes- 
sion has found its function in developing a 
rational law administration, and is gradually 
evolving a form of organization suited to the 
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performance of that function. While its or- 
ganization at every point is still in the form- 
ative state, we may well expect the processes 
now under way to work themselves out suc- 
cessfully. 


A fact which is perhaps not generally ap- 
preciated is the great part a single factor ha: 
had in this development—I speak of the 
American Judicature Society. Its founding 
antedates practically every one of the steps 
which I have mentioned.’ Moreover its pub- 
lication—The American Judicature Society 
Journal—has been the agency through which 
many of the more important steps have found 
the articulation necessary for acquainting the 
profession at large with their merits. With 
little pretension and with an informality al- 
most to make it pass unnoticed, this journal 
has doubtless played a larger part in the de- 
velopment which I have reviewed for you 
than any other single factor involved. I say 
this all the more gladly as your guest tonight, 
since it is but a repetition of what I have often 
said before I became in any way connected 
with the Society. And its work is not yet 
done. I hope that no member of this group 
will allow an opportunity to pass to give it 
the strength necessary for its continued use- 
fulness. The American legal profession has 
had no more faithful nor effective supporter 
than this modest publication. As long as the 
profession continues to grow it needs the help 
of the Journal. 


Change in Attitude Toward Law and 
Government 


Now allow me to return briefly to the point 
passed over—the changes which are taking 
place in our attitude toward law and govern- 
ment. I cannot better express these changes 
than to say that they challenge the time-worn 
phrase that this is “a government of laws and 
not of men.” As a vivid battle cry against 
the. arbitrariness of despotic government, this 
phrase served a good purpose. But as a prin- 
ciple for the development of a democratic gov- 
ernment it has no place. When the political 
battle was won, it had done its service. In the 
nicer adjustments of every-day law admin- 
istration in a country politically well founded, 
its hangover as a battle cry is positively harm- 
ful. It puts the emphasis in the wrong place. 
It teaches us to trust laws and not men; 
whereas, if our society has any stability it is 
to be found in the intelligence and righteous 
conduct of our neighbors and ourselves, 
whether as officials or laymen. The law has 
not been written which can withstand the as- 
saults of a democracy determined to break it 
down. The childlike trust in the written let- 
ter of the law which typified the last half 
century was one of the direful results of this 
political slogan. No country has passed more 
laws than have we and in no country has 
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less premium been placed on their administra- 
tion. I should think that our experience 
should have undermined the stoutest faith in 
the efficacy of laws. 


Do not misunderstand me. I do not say 
that rules of law are not necessary instru- 
mentalities of government. I know other- 
wise. But they are valuable only as they 
are administered, and the point that I would 
make here tonight is that the American legal 
profession as it is now developing into a vast 
administrative organ set apart from the ma- 
chinery of formal government, is sufficient 
demonstration of that fact to any one who 
asks demonstration. So long as lawyers and 
judges and populace at large placed reliance 
upon the mere formulation of rules and enact- 
ment of laws, there was no demand for a 
virile organized profession and hence we 
had none. But with the realization that exe- 
cution of the power we call law is what gives 
government its vitality, we have a profession 
taking form adequate to the responsibility 
which it must accept. The judge is paying 
less and less attention to the integrity of legal 
theory and the logic of legal formulas. He 
is giving more and more weight to the de- 
mands of desirable administration which is 
frequently cloaked under an appeal to public 
policy. Out of the numerous competing 
theories, doctrines, formulas and rules at hand 
in every case he can always find those that 
fully justify the policies which to him seem 
dominant. To any one who has read even a 
few hundred decisions on any subject, it must 
be apparent that judges are not unconscious 
of the power possessed by them to turn the 
phrases of the law to desirable ends. 


Strangely enough we have never expected 
the more recently ‘developed administrative 
agent to exercise less than the broadest dis- 
cretion, however serious his judgments might 
be. Though meticulous in setting up the ma- 
chinery that gives him power, severe restric- 
tions upon that power have been exceptional 
so long as he has kept to the job he was set 
to do. If he creates patterns by which to 
govern subsequent judgments, they are of his 
own making and he seldom hesitates to make 
new patterns when the need is felt. With 
the purpose of his agency conceived, it is for 
him to chart its administration, and rules are 
merely designed to make administration the 
more adequate. Here administration is put 
at the highest premium to be found in our 
system of government. 


As I have already predicated, the move- 
ments undertaken by practitioners for the de- 
velopment of a more powerful professional 
group look primarily to the protection of its 
moral and intellectual integrity, but not for 
its own ends. On the other hand, the end 


in view is the better handling of the private 
and governmental business of the country. 
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Its purpose is fundamentally one of personnel 
and processes. Again the emphasis is dis- 
tinctly on administration. 

Likewise the law school is no longer satis- 
fied to teach the accumulating lists of catch 
phrase theories and doctrines, nor the rules 
and formulas which are improvised to make 
such theories and doctrines effective. Quite 
to the contrary; they are asking what are the 
ends that gave origin to such intellectual in- 
strumentalities and what uses do the judges 
make of them. In short, the schools are ask- 
ing what are the problems the other branches 
of the profession are dealing with, and how 
are they handling them; not merely what 
catalogues of terms they employ in their 
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speech. The administration of law is the lif 
of law teaching, as it is the life of law itself. 
As administration must of necessity focus in 
the men behind the machinery, I feel that | 
am warranted in concluding that the predom- 
inating thought now current throughout the 
rapidly crystallizing legal profession, whether 
yet fully articulate I am, not so sure, is that 
this government of ours is primarily a gov- 
ernment of men; incidentally, a government 
of laws. 

The groups represented here tonight, to my 
own way of thinking, are, in largest part, 
entitled to the credit for this change in at- 
titude which puts emphasis upon the spirit 
rather than the letter of the law. 


The Strangled Judge’ 


By Gerorce M. Hocan 


The rather gruesome title I have chosen 
for this address is here used not to recount 
the tragic murder of one unfortunate judge, 
but; to proclaim the slow death of the present 
American system of jury trial because there 
are several hundred trial judges in the state 
courts of our country who are forbidden by 
law from properly performing their judicial 
function. 

Those who have had the time and inclina- 
tion to follow the trend of reform in court 
procedure, will not fail to agree, I am sure, 
that by far the most modern and striking 
feature in the effort for improving the ad- 
ministration of justice is the recent awakening 
of the bench and bar to the fact that the law, 
in thirty-eight of the states in this country, 
must release its strangle hold from their trial 
judges who are now thereby denied, in those 
jurisdictions, the right to charge the jury upon 
the facts. I refer to the effect of certain statu- 
tory enactments, constitutional provisions, and 
judicial decisions, which restrain the trial 
judge from exercising his common law power 
of commenting upon the weight of evidence, 
and the credibility of witnesses, for the purpose 
of aiding, but not controlling, the jury. 


In the American jurisdictions where this 
restraint of law exists—and they are mostly 
in the south and west—the trial judges are 
forced to assume the humiliating position of 
a timid figure head, or of a colorless umpire. 
This is a reproach to our system of juris- 
prudence. To compel these judges to play 
such a role as this, is justified neither by. the 

*This article consists of quotations from the ad- 
dress of President George M. Hogan delivered at 
the 1929 meeting of the Vermont Bar Association. 
The abridgment is made by permission, but it 


should be said that it has been a painful duty to 


omit more than half of this powerful address.— 
Editor. 


condition of our times, nor by the enlightened 
reason of our progressive age. To the results 
of this one condition alone, can be traced, 
more than to all other contributing causes, 
the present-day lack of respect for the jury 
trial, and its efficiency, as an agent for secur- 
ing both public and private justice. Taken 
by and large, the status of the average Amer- 
ican jury trial is in a bad way, and deservedly 
so. It is rapidly losing the confidence of the 
people extending over large areas of our 
country. The current magazines find that 
articles advocating the total discontinuance 
of this form of trial make an increasingly 
popular appeal.t No less an authority than 
Justice Proskauer, of the Supreme Court 
of New York, has recently advocated abolish- 
ing the jury for all civil cases. And the 
general public is just beginning to take notice 
how successfully the State of Maryland has 
got along for several years now with the op- 
tional system of jury in the trial of most of 
her murder cases and important civil cases. 
It is nothing more than the plain but painful 
truth to say that, in many localities, the mod- 
ern jury trial is a sorry exhibition of what is 
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supposed to be the best practical mode of 
administering justice yet devised by man. The 
public is getting impatient with the jury trial 
where the presiding judge is present but takes 
no part; where money and time are wasted 
in drawing a panel; where opposing counsel 
stage a game of emotional prejudice; where 
exclusionary rules of evidence prevent a wit- 
ness from telling what he knows; where sense- 
less technicalities obstruct; where juries are 
bewildered; and where justice miscarries. 
Now the sole purpose of my address is to 
show that if the presiding judge, in the juris- 
dictions where these lamentable conditions 
exist, were given the authority to take a real 
part in the trial of the case, and had the 
courage, and the sense, to use that authority 
impartially, the greater part of these condi- 
tions would soon disappear. 

To be sure, the English common law jury 
has always been dear to the heart of the 
American people. We have almost reverenced 
it as the bulwark of liberty, the safeguard 
of life and property. But in spite of all this, 
most of our states have thrown the form of 
jury trial known to the common law into the 
discard. I maintain it is all right for our 
people to place the idea of a jury system 
upon a high and enduring pedestal. But I 
also maintain it is all wrong for the people 
to make a fetish of preserving that system 
in precisely the same form we have known 
it here in certain states for the last ninety 
years or more. The excessive zeal for its 
protection in that form is the chief reason 
why the jury system, in these jurisdictions, 
today needs nothing so much as to be saved 
from its friends. The system should improve 
with the needs of our time. In what better 
way can improvement be reasonably expected 
than by lessening the power of our trial 
lawyers, and increasing the power of our 
trial judges? The first thing to be done is to 
call the attention of the American people, who 
criticize our jury system with such loud 
vehemence, to their own inconsistency. In 
one breath, in most of our states, they blame 
our juries for unjust verdicts, and in the next 
breath, they enact, or, at least, tolerate, laws 
which compel the presiding judge, who is the 
only disinterested expert at the trial, to sit mute 
and allow such verdicts to be rendered without 
a word of previous assistance or warning. 
Such a state of affairs never existed at 
common law. It does not exist in England 
today. Under the system of jury trial which 
we inherited from England, the trial judge 
was permitted to express his opinion on the 
facts to the jury, and to comment freely to 
them upon the weight of the evidence, and 
the credibility of the witnesses; yet was 
required, nevertheless, to instruct, with scru- 
pulous care, that the final determination of all 
facts be left absolutely to the jury’s unfet- 
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terred decisions. It is my candid and firm con- 
viction that the confidence of the public never 
will be restored to our trial courts; that the 
quality of justice obtainable there never can 
be improved; and that their efficiency never 
can be adequately promoted, until all such 
courts in America are authorized to return 
to the sensible and effective rule of the com- 
mon law, to which I have just referred, and 
which permits the judges, in such courts, to 
render generous aid to the jury in its effort 
to reach a just conclusion from the evidence 
in the case. To bring about this return, is 
the most urgent reform needed to preserve 
the independence and practical usefulness of 
our jury system. It will require a campaign 
of education over a wide area, conducted with 
long-suffering patience, tact and tolerance. It 
must be done by the bench and bar, working 
in united harmony. It can be done only by 
them. Each must make concessions with an 
eye single to the improvement of the jury 
so as to justify its continuance. On the part 
of the bar, those who win cases by appeals 
to passion, prejudice, sympathy, distortion of 
the evidence, clever and insidious emphasis 
upon immaterial issues, must be willing to 
forego some of their in“uence upon the jury. 
They must be led to perceive that unless 
they are willing to make this sacrifice for the 
good of the jury system in this country, two 
dangers will be incurred: either the demand 
for abolishing the system altogether may be- 
come irresistible, or the pendulum of reaction 
may swing back so far that a return to the 
sad days of judicial tyranny may become in- 
evitable. On the part of the bench, those 
courts of last resort, which have judicially 
created this strangling doctrine, without the 
compelling force of a statutory, or constitu- 
tional provision, or without the justification 
of prejudicial error, must be willing to ac- 
knowledge that they did so in many instances 
from a narrowed viewpoint, and from an ig- 
norance of the fact that they were promul- 
gating a principle unknown to the common 
law, and inimical to its very spirit. They 
must be led to perceive that unless they sum- 
mon their judicial courage and overrule their 
decisions of the character mentioned, their 
effect, instead of tending to preserve the jury 
trial inviolate, will tend directly to bring the 
jury trial into increased disrepute, and into 
the way of a slow death by inches. And 
finally, both bench and bar must unite in ac- 
complishing the ultimate repeal of statutes, 
and the amendment of constitutions, which 
prohibit comment on factual matters to the 
jury. It is quite conceivable that such an 
accomplishment may be realized some day. 
The bench and bar are beginning to think 
and write upon this subject as never before. 
Their awakening has become general only 
within the last two or three years. It is rather 


interesting to trace its development. 








118 JOURNAL 


The public has just lately begun to receive 
general information about what is really a 
startling situation in this country The sad 
truth is just being broadcast, and brought 
home to the thinking public, that there are 
only a few of our eastern states, which recog- 
nize the authority of the trial judge to assist 
the jury in determining the facts, and there- 
fore permit him to take a constituent part in 
the trial; while a vast majority of our other 
states deny him this authority, and force him 
to take the part of a mere ringside referee. In 
other words, this situation discloses the fact 
that the American courts are not united upon 
a sound principle for the administration of 
justice. As a nation, we are suffering from 
the weakness that always follows where a 
house is divided against itself. When this 
truth finally sinks into the public conscience, 
there will be, in my humble opinion, no un- 
certain reaction. The people will then renew 
their trust in the common law jury, they will 
revive their reverence for the kind of jury 
trial known to that law, and the unanimity 
of their faith and homage will replace the 
timid moderator, who now presides at the 
jury trials in these jurisdictions, with a brave 
judge, enlivened with a sense of his responsi- 
bilities, and heartened with the power that 
he is both authorized and expected to use his 
impartial influence in giving practical aid to 
the jury in its effort to render a verdict 
that will do justice to the facts and all parties 
concerned. 

* * * 

The historical reasons for our trusting the 
jury too much, and the trial judge too little, 
find their roots far back in English history. 
During the days of the Tudor and Stuart 
kings, the people were afraid of their judges. 
There were two causes for this fear. One 
was that English law was the exclusive pro- 
duction of the courts, with the judges as the 
only spokesmen of that law, the voice of the 
people being neither listened to nor heard. 
And the other cause was that the judges of 
that time were, for the most part, merely the 
tools of oppressive kings. They held office 
at the pleasure of the Crown, and for so long 
as they did his bidding. They opposed the 
people in criminal cases, chiefly where the 
offenders were hailed to court on some poli- 
tical or religious charge. About the only pro- 
tection these offenders had, against the en- 
croachments of judicial authority, was the 
jury trial. Bentham brings out this idea when 
he defines a jury of those early days as “an 
occasional body of non-professional and non- 
official judges, employed to constitute and 
apply a check to the power of a professional 
or official judge or body of judges.” But 
not all the judges of that period, however, 
were oppressive—notably such eminent judges 
as Fortescue, Markham, Gascoigne, Coke and 
Bacon. Yet there was a type of judge under 
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this system who was tyrannical and brutal— 
notably Hyde, Scroggs, Impey, Braxfield, El- 
lenborough and Jeffreys. While some of these 
latter judges even were able, and well 
grounded, in the conduct of civil causes, and 
wrote some opinions which still show a strong 
grasp of common law principles, nevertheless, 
they left an abiding impression, so far as 
criminal causes are concerned, of vehement 
partisanship and unnecessary brutality. One 
needs only to read the account of the judicial 
career of Jeffreys by Macauley, a like account 
of Braxfield by Lord Cockburn, of Ellenbor- 
ough, by Lord Campbell, and of Impey by 
Burke, to realize how natural it was for this 
impression to become indelibly fixed upon the 
minds of the English people and of their de- 
scendants. I have said that the fear of the 
people grew out of the fact that English law 
was judge-made law during this tragic era, 
and that that law was enforced in a tyrannical 
manner. It is very important that I should 
further state that the jury trial, during that 
time, performed a double function, each of 
which was intended to overcome this fear. 
On the one hand, the jury was a defender 
against judicial tyranny as a mouthpiece of 
a harsh monarchy. Not infrequently, the jury 
would defy the judge. On the other hand, 
the jury was a finder of facts, and nothing 
more. In the discharge of this duty, also, 
the jury would often defy the judge for the 
sake of justice. In other words, the early 
English jury safeguarded the rights of a free 
people when they were threatened by the 
king’s judges, and it also protected the rights 
of an individual litigant when they were 
menaced by his fellow citizen. Nowadays, 
happily enough, it is only the latter function 
of the jury which we are concerned to pre- 
serve. It is nearly two hundred and fifty 
years since fear of the courts existed in Eng- 
land. It does not exist there now. There is 
no good reason for its existence in this coun- 
try today. 

Following the great English revolution of 
1688, and the ultimate completion of a govern- 
mental system of parliamentary supremacy, the 
judiciary of the mother country became in- 
dependent of the crown. Since the Act of 
Settlement, about 1700, in the time of William 
III, although the commissions of the Englisii 
judges were made to run for good behavior, 
Parliament declared its authority to remove a 
judge for sufficient cause, and so the law of 
England remains to this day. From then until 
now, the confidence of her people in their 
judges has remained not only unbroken, but 
has become increasingly constant. To this one 
fact, more than to any other, may be attri- 
buted the respect for law and order which has 
become almost universal in England today. 
Such a respect is the most illustrious product 
of English legal struggles. Two factors have 
contributed chiefly to the achievement of this 
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praiseworthy result. In the first place, when 
times changed, and it became no longer neces- 
sary for the English jury to function as a 
bulwark against the arbitrary power of judges, 
it has been allowed to perform its office merely 
as a finder of facts. In the second place, 
Parliament has never strangled the trial judges 
so as to prevent them from assisting the jury 
to find these facts. In that country, the jury 
known to the common law has had for several 
centuries the benefit of the experience and 
skill of the presiding judge who advised them 
in difficult cases respecting the effect and 
weight of the testimony. Neither the parties 
nor the juries resented this practice. They 
do not resent that practice now. It is not the 
exercise of an arbitrary power. It is not a 
command. It is no more than assistance, for 
the juries were always expressly informed 
that if such assistance did not appeal to them 
as being sound advice, they were at liberty 


to disregard it. 
x * * 


Although it is our pride, and the truth as 
well, to boast that we have followed more 
closely to the common law in this country 
than they have recently in England, just when, 
why, and how, we happened to strike out 
on a pathway of our own, and refuse to fol- 
low, in most jurisdictions, the characteristic 
feature of the common law jury, the power 
of the judge to comment on the facts, fur- 
nishes the most interesting story in American 
jurisprudence 


The strangling process for our trial judges 
began in this country in 1796. It began down 
in North Carolina. The legislature of that 
state enacted the first strangling statute, as 
I have chosen to call it. About twenty-six 
years later, Mississippi followed suit. During 
the next sixty-five years, sixteen other states 
enacted similar statutes. All these statutes 
were passed from time to time over a period 
of about ninety years, that is from 1796 to 
1887, but most of them were passed subse- 
quent to 1847. I have taken the pains to 
examine some of the leading cases in these 
states construing these statutes. I think the 
tendency in the southern and western court is 
toward such a loose construction that it is 
impossible for the trial judge to say anything 
on the facts to assist the jury. But in Massa- 
chusetts and in Maine, I should say the tend- 
ency was more toward a strict construction so 
that the presiding judge is given more latitude 
in his utterances.’7 With the exception of 
Massachusetts and Maine, all of these statutes 





17Durrant v. Burt, 98 Mass., 168. 
Commonwealth v. Larrabee, 99 Mass. 416. 
Opinion of the Justices, 207 Mass. 606. 
Benner v. Benner, 120 Me., 468. 

Allard v. LaPlain, 125 Me., 44. 

State v. Lambert, 104 Me., 396. 

Poland v. MeDowell, 114 Me., 511. 


State v. Mathews, 115 Mee., 84. 
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were passed in southern and western states— 
eight southern and eight western.'* 

The first clause in a state constitution to 
strangle the power of the trial judge to com- 
ment on the facts is found in Tennessee in 
1796. Forty years later Arkansas followed 
suit. Seven other states adopted similar con- 
stitutional provisions. California copied the 
phraseology of the Tennesseee constitution; 
Nevada copied that of California; Delaware 
did practically the same thing; Arizona copied 
that of Washington; and South Carolina 
copied that of Arkansas, which is virtually 
the same as Arizona. The inference from 
this wholesale plagiarism is that the particular 
provision we are considering was not much 
discussed when these organic laws were 
adopted. The fact that these state constitu- 
tions have remained unamended in this respect 
for so long, also suggests the inference that 
public sentiment in these states has never 
been agitated on this subject. These provi- 
sions were adopted from time to time over a 
period of about one hundred fourteen years 
—that is, from 1796 to 1910. With the ex- 
ception of Delaware, all of these constitutional 
restrictions were adopted in southern and 
western states—four southern and three wes- 
tern.’® 
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1. North w ity} Meta Co, 
59 S. E. (N. 50. 

2. Mississippi, 1822, Bamp. v. State, 61 Miss., 386. 
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. S. 134. 
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N. E. (Ill) 809. 
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(Ga.) 275. 
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Cr. 247. 

8. Massachusetts, 1860, Comm. v. Barry, 9 Allen 
(Mass.) 276. 
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State, 


9. Iowa, 1860, Carroll v. New York, 84 N. W. 
(Ia.) 1035. 

10. Oregon, 1865, Smetson v. S. P. 60 Pac. 
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W. (Mich.) 471. 
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(Me.) 742. 
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N. M. 108. 
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18. South Dakota, 1887, Fellows v. Christeman, 
133 N. W. (S. D.) 814. 
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Sad to relate, the strangling process by 
decisions of courts of last resort, in states 
where there are no statutes nor constitutional 
provisions requiring such decisions, is of com- 
paratively recent date. I have examined 
many of these decisions. A majority of the 
southern and western courts, lacking the sand 
which should characterize their judicial inde- 
pendence, lazily copy like decisions from their 
neighboring states, and let it go at that. Here 
and there will be found a single judge who 
is brave enough to submit an opinion dis- 
senting from the muzzling process. These 
strangling decisions have been handed down 
in apparent defiance of the historic rule of 
the common law, and with apparent indiffer- 
ence to modern progress in the administration 
of justice. Some of these decisions are not 
based on prejudicial error, and show an ex- 
asperating narrowness of judicial vision. They 
seem to prove the truth, for a certain type 
of judge at least, of Burke’s famous utterance: 
“that the study of the law tends to sharpen, 
but not to liberalize, the mind.” 


It is not every comment, or expression of 
opinion, by the court, that is prejudicial. Every 
time these appellate courts, hold the contrary 
view, they take the common law scepter of 
power from the trial judge and hand it over 
to the trial lawyer. Such holdings are utterly 
demoralizing upon the efficiency of the Amer- 
ican jury system. They weaken the jury by 
depriving it of its only counsellor and friend 
in the court room. They not only discredit 
the courts from which they come, but they 
also menace the course of justice in this 
country. The first of these decisions came 
from Kentucky in 1877, and in eleven other 
states, at varying intervals, they have been 
handed down practically to the present time 
of writing. Four of these states are southern, 
and eight are western.?° 


Only ten of the states have preserved the 
historic rule of the common law—seven east- 
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ern, three western ;?! the remaining jurisdic- 
tion which recognizes such rule being that 
of the federal courts.* 


* * * 


Following the Revolution, an atmosphere of 
strife and turmoil seemed to linger about the 
courts of North Carolina. The same condition 
existed in Pennsylvania. The impeachment 
trial there of Judge Addison, afterwards one 
of the “midnight judges” appointed by Presi- 
dent Adams; also the impeachment trial, i 
Pennsylvania, of Judge Passmore; showed an 
unreasonable hostility of the people against 
their trial judges.2° We should be reminded 
also that a little later the rise of Jeffersonian 
democracy, in opposition to the federalist 
effort to establish an aristocratic central gov- 
ernment, also occasioned bitter feeling against 
the conduct of the federalist judges. This 
phase in our legal history culminated in the 
impeachment trial of Judge Samuel Chase, of 
Maryland. He presided at the trial of John 
Fries and James Callonder for treason, and 
his overbearing conduct drove the lawyers 
for the defence from the court. His charges 
to the grand juries in Baltimore were little 
more than political harangues on the evil of 
the tendencies of democracy. (Claude Bow- 
ers: “Jefferson and Hamilton.” 


The occasion for the first statute in this 
country, passed by the legislature of North 
Carolina in 1796, forbidding a judge to com- 
ment upon the facts to the jury, was a bitter 
feud then existing in that state between the 
bench and bar. It centered around Judges 
Ashe, Spencer, Williams and Haskell. The 
legislature passed an act in 1786 preventing 
tories, whose property had been confiscated, 
from bringing suit. These judges deemed it 
their duty to uphold the statute. But the 
effect of this was to drive the lawyers out of 
a field of profitable litigation. The lawyers 
blamed the judges for their hostility to the 
tories, and the judges blamed the lawyers for 
serious faults in the administration of justice. 
There was a rapid fire of impeachment pro- 
ceedings on one side, and public letters on 
the other side. This contentious spirit per- 
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sisted there for about ten years, and out of 
it grew the first statutory provision restrain- 
ing the power of trial judges.?® 

From North Carolina, this effort to restrict, 
or strangle, the trial judge, spread westward. 
Tennessee was settled by pioneers from North 
Carolina, and naturally they inserted in their 
state constitution, in 1796, a like restriction. 
In South Carolina, we are told by Judge 
Hudson, one of her ablest circuit judges, that 
the constitutional restriction in that state was 
the result of a deliberate design on the part 
of two or three able criminal lawyers, in the 
constitutional convention, to prevent verdicts 
of guilty in criminal cases; and that its effect 
tended to make “the circuit judge in South 
Carolina a muzzled dog on the watchtower 
of liberty.” 


“Law of Evidence,” supra. p. 13. 


Of course in those states where these re- 
strictions are embodied in the constitution, no 
question can be well made of their validity. 
Where the people thus exercise their sovereign 
capacity, they have undoubted right to curtail 
the orthodox form of trial by jury, or even 
to abolish it. But no such sanctity attaches 
to a mere legislative act. 


When we turn to New England, time has 
not permitted me to examine into the cir- 
cumstances which gave birth to the strangling 
statute in the State of Maine. But there is 
a rather interesting story connected with the 
origin of the Massachusetts statute. It was 
conceived and brought forth from the spleen 
of none other than Ben Butler. The story 
was told at a recent meeting of the Massa- 
chusetts Bar Association, and its substantial 
accuracy vouched for by Justice Braley, now 
of the Supreme Judicial Court of Massachu- 
setts, and also by Justice Holmes of the United 
States Supreme Court, both of whom had 
heard Bulter recount the facts.27 It seems 
that back in the late 50’s there were two 
trial judges who were personal and political 
enemies of Butler. One of them was subse- 
quently removed from the bench. Butler lost 
some cases which he had tried before them. 
The trial judges then had a right to charge 
the jury upon the facts, and Butler thought 
these particular judges, in so doing, interfered 
with the function of the jury, and prevented 
the verdicts he desired. About that time, the 
Massachusetts legislature appointed a com- 
mission to revise the general statutes of that 
state. When they reported their revision, 
Butler happened to be a member of the state 
senate, and also of a special legislative com- 
mittee to complete the revision. The report 
of the commission in no way restricted the 
common law power of the trial judge; but, 
without previous warning, when the report of 


2eJohnson: Jour. Am. Jud. Soc., Oct., 1928, pp. 


27Hale: Mass. Law Quart., Jan., 1926, pp. 57-9. 


the legislative committee came in, the strang- 
ling statute was there, and, unnoticed, it was 
adopted by the legislature along with numer- 
ous other revised sections. The fact seems 
quite irresistible, that Butler, to get even 
with these judges, quietly drafted this partic- 
ular section, and, as Justice Holmes put it, 
“ran the thing through.” A determined effort 
is now under way in Massachusetts to abolish 
their strangling statute. In 1919, and again 
in 1921, their judicature commission recom- 
mended the repeal of this legislation. In 1927, 
both the governor and attorney general made 
a similar recommendation, as did the judicial 
council. 


Out in the state of Illinois, the restrictive 
statute was first brought about through the 
misconduct of a single judge. This was in 
the late 40’s. His name was Browne. His 
knowledge of the law was meagre. He was 
transferred to the Supreme Court in that 
state. But before that, so we are told, and 
when he was on the trial circuit, he would 
charge the jury on the facts in such a par- 
tisan manner as to obtain a verdict corres- 
ponding with his own views; and then, when 
a correct bill of exceptions was presented to 
him, setting forth his charge as given, he 
would deny that he had instructed the jury as 
stated, and refuse to sign the bill. The law- 
yers went to the legislature, and secured 
relief by the strangling statute. Of course 
this is where the lawyers made a mistake. 
Instead of causing the passage of the statute, 
they should have caused the removal of the 
judge from the bench altogether. 

x * * 


One way to arouse discussion and fresh 
thought is to question the constitutionality of 
the statute forbidding the judge to comment 
on the testimony; and to point out that mere 
lapse of time, no vested rights being jeopar- 
dized, is not sufficient to prevent raising that 
question, although the statute has remained 
unassailed, as most of these restrictive statutes 
have, for many years. Such legislation is 
unconstitutional because it invades the prov- 
ince of the judiciary; it does violence to the 
separation of powers; it trenches upon the 
common law power of the trial judge, a dis- 
cretionary power inherent in his judicial office, 
a power vested there by the state constitution 
before the legislature ever existed. The legis- 
lature may regulate by statute matters of 
practice, pleading, and procedure. It has, 
however, no constitutional authority to regu- 
late the personal conduct of the trial judge 
upon the bench while discharging his official 
duty of administering justice. Yet that is 
exactly what the legislature does when it 
prohibits the judge from commenting on the 
facts in aid of the jury, as it fetters him in 
the performance of his personal duties. Under 
the common law, the functions of the judge 
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are as “inviolate” as those of the jury. This 
is so because his functions are of the very 
essence of the system of jury trial which 
we inherited from England. After long ac- 
quiescence by the southern and western courts 
in these enactments, it may appear audacious 
to question their validity, but I do not shrink 
from so doing. I am unable to find that their 
constitutionality has ever been tested. 
* * * 


My position is that parties litigant have a 
constitutional right to the benefit of the wise 
discretion of the trial judge, exercised in his 
power to assist the jury in arriving at the 
truth of the facts, and to see that justice is 
done, provided only the judge, in so doing, 
does not directly, or indirectly, take to himself 
the prerogative of the jury finally to deter- 
mine what that truth may be. The parties 
have such a right because that power of the 
judge is a part of the very substance of the 
trial by jury known to the common law. The 
reason is altogether obvious why the validity 
of these statutes has not been brought in ques- 
tion in these states. The local judges have 
refrained lest they be criticized for attempt- 
ing to clothe themselves with more power, 
and the local lawyers have refrained lest they 
be deprived of a free hand to control juries. 
It is now time the people in those states knew 
the truth about this situation. It remains for 
some one outside these jurisdictions to raise 
the constitutional question. This has been 
done a few times before. Notably by Judge 
Brown,”* later Justice Brown of the United 
States Supreme Court; by Prof. Scott of 
Harvard Law School ;?® by Judge Newcomer 
of Ohio ;*° and by Mr. Hoyt of the Wisconsin 
bar.*. This question is not a trivial one. It 
is not an academic nicety. It contains sub- 
stantial merit to which a great majority of 
the bench and bar of this country have pur- 
posely shut their eyes. 


* * * 


Now, briefly stated, what objections are 
urged in the jurisdictions mentioned, against 
reviving the power of the presiding judge to 
express his opinion as to the credibility of 
witnesses or the weight of the evidence— 
such an expression, I mean, as would be in- 
terpreted merely to assist, not to control, the 
jury? Reduced to their lowest terms, these 
objections are three in number. In the first 
place, it is said such a revival is intended 
to give the judge power to dominate the jury, 
and an impaired jury would be the result; in 
the second place, it is said the judge is not 
competent to exercise the power clearly and 


28sJudge Brown: Am. Bar Assn., 1889, pp. 272-3. 
sca Harvard Law Rev., March, 1918, pp. 


epweemer: Am. Bar Assn. Jour., April, 1926, 
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impartially, and an increase of injustice would 
be the result. As to the third objection, it is 
more deeply felt than loudly spoken. It will 
be the most difficult one to overcome. It is 
the grim determination on the part of most 
of the trial lawyers in these states never to 
yield their control of the jury trial—a control 
which they mainly exercise by confusing the 
issues in the case, by requiring the judge to 
charge as they request, and’ by playing upon 
the passions and prejudices of the jury itself. 
none of these objections is well founded. The 
first one proceeds from an entire misconcep- 
tion of the manner in which the common law 
permitted the judge to use his power. He 
never could lawfully use the power to dom- 
inate the jury, or to dictate, as a matter of 
fact, what their verdict should be. It is not 
now proposed that he should be given any 
such power. To be sure, under the despotic 
regime of government known to our ancestors, 
a hundred and fifty years and more ago, some 
trial judges then abused their power; but 
under our present system of government, it is 
preposterous to assume that a judge could 
hold his office if he arrogated to himself the 
use of an oppressive power. Either the bar, 
or the public, would promptly cause such a 
judge to be removed from the bench. Even 
in those instances where the power is not 
oppressively used, but is pushed beyond its 
proper limit, so as to invade the province of 
the jury, the appellate court always supplies 
the remedy of reversal. 

The judges in our federal courts have en- 
joyed this power to comment on factual mat- 
ters for about one hundred forty years. We 
hear no complaint that they dominate the jury. 
The sole purpose in urging a return to the 
historic rule of the common law, is to help 
the jury, and to preserve it from further pub- 
lic disfavor. The trial judge must be given the 
power to guide the jury out from the fog of 
doubt and bias, into which they are too often 
led by counsel, and into the light of truth and 
justice. Without this power, the judge can- 
not properly function. It is not always neces- 
sary for the judge to use this power in every 
case. It is only a discretionary power, to be 
called into play when the kind of guidance I 
have intimated is imperative. It should be 
used with caution. But is it not the province 
of a trial judge to prevent the instruments 
of fair play from being changed into weapons 
of injustice? Is that dominating a jury? Why 
strangle a judge ard force him to sit silent 
when he recognizes a cunningly disguised 
falsehood, foisted upon the jury, or sees an 


‘honest witness badgered into the appearance 


of falsehood? Why choke his restraining 
word when he hears a good reputation menda- 
ciously assailed in his court room, or knows 
that prejudices are set on fire by subtle and 
clever appeals to religious, racial, or other 
passions? Why not permit the sworn judge 
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to raise his voice in the defence of truth? 
Instead of juries being dominated by the 
judges, the real question is how much longer 
are the people, in a majority of the states in 
this Union, going to submit to the domina- 
tion of juries by the lawyers? How much 
longer are these people going to treat the 
jury trial as a roped arena where the lawyers 
thrust and parry at will, and the judge sits 
gagged by a statute, a constitution, or a 
court decision? When will they come to 
their senses, summon their self-respect, and 
place the stamp of their disapproval upon the 
“sporting theory” of a jury trial? When will 
they abolish this grotesque travesty, and raise 
the trial bench to its old-time dignity and 
prestige, and lay a surer and firmer base for 
the administration of justice? It cannot be 
well denied but that the judge, by his training, 
experience, responsibility, and the very nature 
of his position, can speak the only impartial 
word in the court room. ‘In case of need, 
the jury should not be denied the privilege of 
listening to that word. They always welcome 
such a word from such a source. Yet this 
does not mean that they are thereby coerced, 
against their independent judgment. That 
would be doubting not the judge, but the jury. 
Nevertheless, that member of the bar, who 
holds the jury would be thus dominated by the 
court, says the judge does not need to speak 
in order to make his influence felt because, 
by a wink or a nod, or by a slight emphasis 
or inflection of the voice, or change of ex- 
pression, he can convey his impressions to the 
jury. In other words, he would rather have 
the court play “dumb-crambo” with the jury 
than speak out like a brave, candid and digni- 
fied judge. The mind of such a critic moves 
in a vicious circle. He cannot trust the judge, 
lest the latter will dominate the jury. He 
cannot trust the jury, lest they will surrender 
to the judge. Apparently, he can only trust 
himself as the “head man‘in that show.” It 
is inconsistent to claim, on one hand, that the 
jury will be “yes-men,” or the “mouth-piece” 
of the court, and, on the other, that they are 
the only dependable source of fact-finders. 
The average jury would resent a dictatorial 
tone in a charge on the facts. They would 
accept a disinterested suggestion to help in 
such a charge. They need it. They are 
unskilled and inexperienced in weighing evi- 
dence. They hear the testimony coming into 
the case by question and answer, yet it is 
often buried in a welter of objections, mo- 
tions, offers, arguments and rulings. Under 
such circumstances, the jury should receive 
from the court timely suggestions as to how 
they may pick out the essential facts and value 
their effect. There is no reason for the jury 
to distrust the court. To quote again from 


. Burke, who always has an apt phrase in mat- 


ters of government and law: “What does a 
juror say to a judge when he refuses his 


opinion upon a question of judicature? ‘You 
are so corrupt, that I should consider myself 
a partaker of your crime, were I to be guided 
by your opinion,’ or, ‘you are so grossly ig- 
norant, that I, fresh from my hounds, from 
my plough, my counter or my loom, am fit 
to direct you in your own profession.’ This 
is an unfitting, it is a dangerous state of 
things.” Those who are afraid to unstrangle 
the judge, and allow him to comment on the 
facts, contribute more than all others to the 
inefficiency of the jury today. To re-clothe 
the judge with his common law power in this 
respect, instead of impairing the jury, would 
greatly enhance its usefulness, and increase its 
praiseworthy popularity. 

Nor does the second contention against this 
reform, the incompetency of the judge to 
charge clearly and impartially, stand the test 
of analysis. True it is, there is no more 
responsible or difficult task a judge has to 
perform than to do that very thing. The 
ability to review the facts temperately and 
candidly, and to explain the legal propositions 
in connection with the opposing claims of the 
parties, in such a manner that they may be 
readily grasped by the mind of the average 
juryman, is justly regarded as the consum- 
mation of judicial excellence. This ability 
of the judge, however, can exist and grow 
only in an atmosphere of conscious power, 
free from the fear of a stifling statute, con- 
stitution, or decision, to strangle his words 
at their very utterance. When the judge is 
permitted by law to charge only in a per- 
functory manner, upon a few glittering gen- 
eralities of the law, which is the case in 
most of our state courts, he becomes increas- 
ingly inefficient, for the sense of his responsi- 
bilities loses its keen edge, his mental powers 
atrophy, and his jury retires for their delibera- 
tions in utter bewilderment. So long as this 
condition is tolerated, do we need ask why 
the American jury system is tottering? Here 
again we have.a vicious circle, moving from 
folly to weakness. His critics say the judge 
is incompetent, then they proceed to “tie him 
down” by procedural regulations so that he 
never can become competent. As a matter 
of fact, the judge is the only impartial and 
competent expert in attendance upon the trial 
—an expert by training and experience to dis- 
entagle a mass of evidence, to elucidate its 
force and effect, and to point out its proper 
tendency. If a jury cannot duly measure 
the comment on the facts by an impartial 
judge, and still retain its own judgment, it 
certainly is incapable of ascertaining, un- 
assisted, the weight of the evidence, or the 
credibility of witnesses. It is such a jury 
the critic has in mind in contending that when 
the court “charges in a fact,” he is not able to 
“charge it out again.” That is, a disclaimer 
by the judge, that what he has said to the jury 
is not to influence them if they do not agree 
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with him, is unavailing. To this, it is suffi- 
cient to say that if the charge is deemed 
prejudicial, counsel should promptly notify 
the court and point out the claimed error so 
that correction can then be made, if neces- 
sary, and before the jury retires; otherwise, 
the court above will apply the proper remedy. 
If the charge is not prejudicial, or does not 
invade the province of the jury, no harm is 
done. To criticize a disclaimer, goes to the 
incapacity of the jury, rather than the in- 
competency of the judge. Yet it is wholly un- 
reasonable to say that a jury may listen to all 
the exaggerations of partisan counsel, and 
may not listen to the disinterested review of 
the testimony by a non-partisan judge. A 
paralyzing inconsistency seems to possess 
those who object that the presiding judge is 
incompetent to deal with the facts. They do 
not question the power or capacity of the 
trial judge to set aside a verdict if it is against 
the evidence; yet they question his power and 
capacity to assist the jury by his charge on 
the facts, so as to prevent their rendition of 
an erroneous verdict. They do not question 
his power or capacity to hear and determine 
facts in an equity case; yet they stand aghast 
when he attempts merely to aid in finding the 
facts in a jury case. Their position is en- 
tirely lacking in both reason and logic. Our 
judges are human. So are our juries. And 
their is nothing particularly divine about any 
of our attorneys. Imperfections will always 
mark the institutions of man. But suppose 
there is a trial judge, here and there, who is 
unequal to his responsibilities, why strangle 
all the other members of our trial bench, and 
thus render them judicially impotent ? 

When we turn to the third objection, the 
reluctance of counsel to forego a portion of 
their control, we strike close to the ethics of 
many a trial lawyer of a certain undesirable 
type. He has taken an oath to serve the 
court, the public and his client. Is there 
anything in that oath to justify him in his 
persistent aim to dominate the jury system, 
or to flout public justice? Is his fidelity to 
his client so blind that it sees not the truth? 
Does the jury system exist as a means for ex- 
ploiting his personal and professional no- 
toriety? Is the right of his client the only 
right involved in the trial? Has the public 
no right to demand that a jury victory shall 
first rest with a just cause, rather than with 
a “smart lawyer”? In no phase of our legal 
procedure are the baneful effects of our 
weakened American system more conspicuous 
than in the administration of the criminal law. 
Why should a criminal, defended by the type 
of lawyer I have mentioned, fear to enter a 
court room presided over by a judge who is 
so strangled by law that he is unable to assist 
in conducting the inquiry past all shams and 
technicalities and straight to the question of 
innocence or guilt? If these restrictive laws 
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protect this type of criminal lawyer from in- 
terference by the judge, it is pertinent to ask 
who is going to protect the jury from the 
errors and sophistries of such a lawyer? It 
is the need of protection for the jury, by 
adequate instructions from the court, which 
leads to miscarriages of justice, the spectacle 
of which engenders lack of respect for law 
on the part of the public, which, -in turn, 
constitutes a disgrace that stains the luster of 
the American flag today. 

If a lawyer has a meritorious jury case, 
it will be helped by the court’s charge on the 
facts. If he has not such a case, it will be 
harmed by such a charge. It is always the 
lawyer with the weak case who objects to 
comment on the testimony by the trial judge. 

Fortunately, not all trial lawyers are sordid 
and reactionary. There are many of the better 
type of trial lawyer whose ideals of ‘justice 
take the first place, and whose activities for 
their clients take the second place. This 
type is progressive, is well informed upon the 
historic traditions of the bench and bar, and 
may be relied upon to aid in reforming our 
courts by unstrangling our judges. 

* * * 


There was a time in the history of our 
Vermont courts when the jury were regarded 
judges of the law, as well as of the facts. 
We inherited that rule from an early doc- 
trine of the English common law, as I have 
indicated. This doctrine permitted the jury 
to disregard instructions on the law given by 
the court. It is said that Samuel Adams was 
the first man in this country to invoke this 
doctrine. However that may be, while that 
doctrine was recognized, it was an element 
entering into every charge to the jury, not- 
ably in criminal cases. Its absurdity appealed 
to our trial courts long before the rule was 
discarded. This is shown by the way Chief 
Judge Royce, of my home county, used to 
treat that theory when he charged the jury. 
After he had completed his charge, and the 
jury were about to leave their seats to con- 
sider their verdict in private, he would call 
them back and smilingly add, altho without 
being requested so to do: “Gentlemen, I am 
reminded I have not told you you are the 
judges of the law in this case as well as the 
facts. That is so. You have a right to dis- 
regard my instructions, and adopt your own 
views of the law. And you may do so, if 
you think you know better than the court.” 
But this doctrine was overruled in Vermont 
nearly forty years ago, in a scholarly and 
exhaustive opinion by Judge Thompson.*® 
_ The inefficiency of the average American 
jury, which I have already stressed, is prac- 
tically unknown in Vermont. Our juries 
are, for the most part, made up of intelli- 
gent, shrewd, independent, and fair minded 


s9State v. Burpee, 65 Vt., 1. 














AMERICAN JUDICATURE SOCIETY 


men. Their personnel is vastly superior to 
that comprising the panels in the more populous 
sections of our country. We do not waste 
time in drawing juries in the manner au- 
thorized by our constitution. Our bar is 
small in number. We all enjoy a personal 
acquaintance with each other, and with mem- 
bers of both our courts. The relations be- 
tween the bench and bar are not only cordial, 
but rather intimate. Outside the court room, 
our judges and lawyers call each other fre- 
quently by their first names. A spirit of 
comradery exists between our judges and 
lawyers which is as ideal as it is unusual. 
We have no grand-stand players among our 
trial lawyers. They do not resent the judge’s 
comment to the jury, so long as he does not 
transgress the historic rule. This feeling of 
mutual confidence fosters progress, and in- 
sures substantial justice in this state. I 
have presented a picture that may look utop- 
ian, yet I do not think it is overdrawn. I 
doubt if it can be duplicated in another juris- 
diction in the country. It is made possible 
because the Vermont lawyer trusts the Ver- 
mont judge, and likewise the judge trusts the 
lawyer. Our state furnishes a concrete ex- 
ample of the inestimable value, both to the 
public and to the client, of preserving to the 
trial judge the power of his common law 
prerogative. So far as my knowledge goes, 
the Vermont bar has only once caused the 
removal from the bench of an overbearing 
judge. That was about fifty years ago. And 
only once has the bar disciplined another 
judge, with threatened removal, who was 
permitted to remain in office only on his 
promise of reform, which he thereafter kept. 
That was about thirty-five years ago. All 
our judges know perfectly well that their 
tenure of office is entirely dependent upon 
their good behavior, and the good will of 
the bar. So long as these’ two conditions 
exist, the biennial re-election of our judges 
by the legislature is purely a perfunctory 


matter. 
* * * 


As indicating what other countries think 
of our American jury system, we are re- 
minded of the course taken by Australia. 
When that country reached a point where 
it became necessary to give her government 
and judiciary a definite shape, she adopted 





125 


the American political institutions, but she 
declined to follow the American judicial in- 
stitutions, including that of the strangled 
judge. She followed those of England. Up 
to that time, 1901, her trial judges had been 
of the supine and colorless type. Since that 
time, her judges, and not her lawyers, have 
“run” her courts. Yet Australia, like the 
United States, is a government of laws and 
not of men. 

I cannot conclude this address without 
emphasizing my conviction that I have 
brought to your attention a matter of no 
little importance—a reform that will become 
vital in the near future of American juris- 
prudence. We cannot close our eyes to the 
law and precedent of yesterday, but we 
should be guided only by those precedents 
which are applicable to the civilization of 
today. The precedent afforded by the 
strangled judge of our colonial period, of 
our western pioneer period, and of our 
southern civil war period, has no application 
whatever to modern times. It no longer 
belongs. It is a legal anachronism. It im- 
pedes the progress of justice. Like the 
barnacle, it must be stricken off. But the 
necessity for this must be made clear to 
public sentiment. It must be made clear as 
the greatest reform in our administration of 
justice. The state bar associations, the 
American Bar Association, and the press of 
the country, are the natural channels through 
which this reform may be accomplished. It 
may be a toilsome task to reform the Amer- 
ican attitude toward the trial judge. But 
inasmuch as the reform is right, courage 
and persistence will eventually bring success 
to those who attempt it, and who are not 
overawed by the present wide prevalence of 
obstructing laws. The American people are 
intelligent. They want efficiency in their 
trial courts. They love justice. They want 
to preserve the jury trial. They will do 
anything to improve it when once they are 
shown where improvement is vitally needed. 
They look to the better element of the bench 
and bar for leadership in this direction. Shall 
we desert them now? Shall we elevate the 
moderator judge to be a real judge, and so 
save the jury? Or shall we delay to push 
this reform from within the profession until 
the extremists from without are driven to 
push the jury to the wall? 


The service of our judges, national and state, in the adminis- 
tration of justice is not only the highest and noblest of all public 
service, but it is the most important, complex and difficult of the 
functions of the modern state; it is ultimately the truest test of any 
civilization. And it is a service that can only be rendered by com- 
petent and upright lawyers long trained and experts in the law.— 
William D. Guthrie. 








Review of Progress in Minnesota Bar 


Report Shows Affiliation Plan Has Greatly Augmented Strength. of 
Association’ and Has Conferred Consciousness of 
Bar’s Duty to the Profession. 


When the aspiring element in the Minne- 
sota State Bar Association failed to secure 
self-governing powers by statute it set to 
work to do all that could be done without 
compulsion. What it has accomplished, while 
in nowise discrediting the principle of inclu- 
sive, statutory organization, is so significant 
and so encouraging to the associations of va- 
rious other states, as to deserve wide publicity. 
This recent history of progress toward integ- 
ration is well told in a report of the com- 
mittee on Membership and Co-operation with 
Local Associations, presented at the recent 
meeting of the Association. Mr. Morris B. 
Mitchell, leader of the movement for statu- 
tory organization, signed this report as chair- 
man, with fifteen other members. 

Probably only in Washington and Wiscon- 
sin has as much effort been expended on 
building up a strong state bar association on 
a voluntary basis, or as much success been 
achieved, as in Minnesota. It is with the 
assurance that the history of the movement 
in Minnesota will benefit ambitious members 
of other state associations that the committee 
report is here reproduced in fuil. The effort 
is seen to be well justified, though the history 
of the bar integration movement in the states 
where organic powers were conferred by sta- 
tute shows that there is an easier, and prob- 
ably speedier way. The report follows: 


To the Minnesota State Bar Association: 


At the meeting of this Association in Duluth 
four years ago, the new constitution providing 
for affiliation of local bar associations with 
the State Association was adopted. As the 
Association returns for the first time to the 
birthplace of its present form of organization, 
it seems appropriate that some attempt should 
be made to review and appraise the results of 
four years of operation under the new con- 
stitution, particularly with relation to the in- 
crease in membership and the contacts be- 
tween the state and the local associations. 
Inasmuch as the work of this Committee has 
been along these lines, this report will attempt 
to cover the four-year period. 

The new constitution adopted in 1926 did 
not actually create a federation between the 
state and local bar associations. It simply 
provided that local associations might affiliate 
with the State Association if they so desired. 
Had there been an active local bar associa- 
tion in each judicial district, the organization 
problem would have been simple. But, except 
for Ramsey and Hennepin Counties, where 


judicial districts were coterminous with the 
counties, no judicial district association ex- 
isted anywhere in the state. There were 
numerous county and city associations, some 
fairly active, but most of them dormant, and 
there were a few associations comprising sev- 
eral counties, the most active of which was 
the Southeastern Minnesota Bar Association. 

The task of organizing judicial district as- 
sociations throughout the state and of pro- 
curing their affiliation with the State Asso- 
ciation was not easy. The Committee on Bar 
Organization (from the membership of which 
this present Committee was at first largely 
recruited) carried on this organization work 
for the first year, and thereafter the work was 
carried on by the present committee. A pro- 
posed model constitution for judicial district 
associations was prepared by the Committee, 
and with some minor variations was adopted 
by all of the newly organized judicial district 
associations. The committee arranged for or- 
ganization meetings in the various judicial 
districts of the state, and some representative 
of the Committee was present at most of these 
organization meetings. In addition to the reg- 
ular officers of the Association, Justice Royal 
A. Stone, Senator Frank E. Putnam and Dean 
Everett Fraser were most helpful in this or- 
ganization work by lending their services 
freely in attending and addressing these or- 
ganization meetings. By the end of the first 
year, thirteen of the nineteen judicial districts 
had organized district bar associations and 
had affiliated with the State Association. By 
the end of the second year, eighteen of the 
nineteen judicial districts had organized and 
affiliated, and shortly thereafter the one re- 
maining district organized and came into the 
fold. This completed the first step in the new 
organization program, and for the first time 
local bar associations comprising all of the 
judicial districts in Minnesota were joined 
together with the State Association as one 
organization, qualified to speak and act for 
and as the bar of Minnesota. 

But with the completion of the organiza- 
tion, the work was only started; the next 
problem was to get the bulk of the practicing 
lawyers of the various judicial districts to 
join these associations, and to then make 
sure that each of these associations developed 
into a strong, active organization capable of 
doing constructive work for the lawyers and 
the courts of its judicial district. 

The first problem faced by all of these 
associations was that of increasing their 
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membership until it included substantially 
all of the available lawyers. The problem 
of increasing membership in any organiza- 
tion is neither spectacular nor interesting, 
but it is probably the most vital problem 
of the organization, and on it depends to 
a great extent the effectiveness and power 
of the organization. A small membership has 
always been the weakness of the State Bar 
Association in the past. A large membership 
in the State Bar Association not only means 
financial strength sufficient to allow it to do 
the things which it should do for the lawyers 
of Minnesota, but it also means power and 
numerical strength enabling the Association 
to act and to speak with authority for the 
bar of the State. 


The efforts of your Committee to increase 
the Association’s membership may for con- 
venience be divided into the following head- 
ings: 


(1) Employment of a Membership Secretary 


In order to properly handle the membership 
activities of the Association, it seemed essen- 
tial that a paid membership secretary be se- 
cured, and in the fall of 1927 the Board of 
Governors authorized the employment of such 
a secretary. At first the funds of the Asso- 
ciation only permitted such employment on 
a part time basis. Donald C. Rogers was the 
first membership secretary, and did excellent 
work for the Association during the two years 
he served in this capacity. In the fall of 
1929, Mr. Rogers resigned in order to devote 
his entire time to his practice. The increase 
in membership in the Association since 1927 
had put it in a financial position which justi- 
fied the employment of a full time secretary. 
By advertisements run gratuitously in the 
Northwestern Reporter, thru the courtesy of 
the West Publishing Company, your Commit- 
tee secured a number of applications from 
young lawyers for this position, and finally 
selected Harold E. Stassen of South St. Paul. 
Mr. Stassen served the Committee faithfully 
until March of this year when he was taken 
ill and was forced to abandon all active work. 
He expected for a while to be able to resume 
the work within a short time, but his doctors 
have recently advised him that his illness is 
more serious than they had at first anticipated, 
and he has therefore resigned the position as 
membership secretary of the Committee. 


The salary paid the membership secretary 
has paid for itself many times over in in- 
creased membership in the Association. In 
addition to the membership work, such a paid 
employee has been of great assistance in the 
other activities of the Association, such as 
the legislative campaign for the adoption of 
the unauthorized practice of law bill, and the 
prosecution of a disbarment case by the Com- 
mittee on Unauthorized Practice of Law. 
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(2) Co-operation with Officers of Local 
Associations 

This Committee has been in constant touch 
with the treasurers, secretaries and member- 
ship committees of the various local associa- 
tions in an endeavor to improve and systema- 
tize the method of collecting dues and secur- 
ing new members. The membership secretary 
has assisted many districts in organizing and 
conducting membership campaigns in their re- 
spective districts. The Committee now has a 
card index of all the practicing lawyers of 
the state arranged by judicial districts and 
showing those who are members of the Asso- 
ciation and those who are not. Copies of this 
list are furnished to local membership officers 
and are of great value in membership cam- 
paigns. 


(3) Conferences of Local Association Officers 


Your Committee has endeavored each year 
to arrange one or more conferences of the 
active officers of the local associations. At 
these conferences, problems common to all 
local associations are discussed, and the offi- 
cers of the local associations exchange ideas 
as to effective methods of stimulating activity 
and increasing membership in their respective 
associations. One of these conferences was 
held in Minneapolis on the day preceding the 
Minnesota-Michigan football game last No- 
vember, and another is planned in Duluth 
on the day preceding the annual meeting. 
Your Committee believes that these confer- 
ences have proven of considerable value to 
the local officers and may be further developed 
with benefit to the local associations. 


(4) Membership Contests 


In order to focus interest on the matter of 
obtaining the greatest possible percentage of 
lawyers in each judicial district, a contest was 
organized between the membership committees 
of the various districts and a prize for the 
winner was offered by the West Publishing 
Company. A silver trophy, known as thee 
Justice Mitchell Trophy, was also secured by 
the Committee and is awarded each year at 
the time of the annual meeting to the district 
showing the greatest amount of general ac- 
tivity during the preceding year, the name 
of each year’s winner being engraved on the 
cup. The results of both these competitions 
have been gratifying. 


(5) Publication of “Bench and Bar’ 


In order to keep interest alive and to keep 
the Association’s members informed of its 
activities and the activities of the various 
local associations, it seemed desirable that the 
Association have a news sheet of its own. 
Your Committee therefore has for two years 
issued a quarterly publication known as 


“Bench and Bar”, devoted to news of the 
The advertising 


state and local associations. 
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has paid for the publication cost of this news 
bulletin, so that the only cost to the Asso- 
ciation has been the mailing charge. This 
news sheet has proven valuable in member- 
ship work, both by keeping alive the interest 
of the present members of the Association 
and by showing non-members what the Asso- 
ciation is doing for the lawyers of the State. 


(6) Publication of Membership Directory 


In 1929, this Committee published a mem- 
bership directory containing the names of all 
members of the Association with an alpha- 
betical arrangement and also an arrangement 
by cities, telephone numbers of the lawyers 
in the three larger cities being included so 
that it might there be used as a lawyers’ tele- 
phone directory. The directory is distributed 
to bar associations, law libraries, and for- 
warders of business in other parts of the 
country, and has proven of great value in 
inducing lawyers to become members of the 
Association, so as to be included in the mem- 
bership directory. It is planned to issue this 
directory annually. 


(7) Increase in Membership 
The gradual increase in the membership of 
the Association is best shown by the following 
table showing the membership in the various 
judicial district associations since the adoption 
of the new constitution in 1926:— 





1926-27 1927-28 1928-29 1929-30 

Evveexs ad 5* 27 35 
A 256 267 292 278 
Geseses 44 41 35 38 
ETE 148 306 462 490 
Beenece 39 39 43 39 
arr o* 8* 24 22 
Pease 46 53 59 67 
Be ecees 8* 5° 27 21 
Ponewes 38 31 37 38 
TEE 29 30 30 34 
| ore 141 114 168 189 
, > er 44 47 47 46 
. nr 8* 18* 23 24 
eee 22 42 38 37 
ae 2 20 16 12 
er 26 23 24 23 
iia 18 22 24 23 
ar 7* 21 17 25 
itnee ean 19 24 20 
915 1107 1417 1461 


*Not then affiliated. 


There are also 57 honorary members and 
39 life members making a total membership 
for 1929-30 of 1,549 members. 

Another interesting table showing the in- 
crease in the financial strength of the Asso- 
ciation during recent years is shown in the 
following table showing the annual receipts 
of the Association since 1925: 
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1925 receipts $3,243.10 
1926 receipts 4,958.27 
1927 receipts 4,554.00 
1928 receipts 5,626.00 
1929 receipts 7,022.00 
1930 receipts (to 4/24/30) 7,305.00 


The disbursements have also increased with 
the growth of the Association and its expend- 
ing activities, but nevertheless a balance in 
July, 1925, of $1405.37 has been built up to 
$6355.20 in April, 1930. 

The greatest benefit which your Committee 
believes can be attributed to the federation 
of state and local bar associations is not, how- 
ever, the financial strength of the State As- 
sociation. It is rather the aroused profes- 
sional consciousness of the lawyers of the 
state brought about by the organization and 
activities of local associations throughout, the 
state and a co-ordination and unification of 
their efforts. The lawyers of Minnesota now 
have an active, efficient medium through which 
they can speak and act, and which is close 
enough to them so that each lawyer can feel 
that he is a component part of the organiza- 
tion. It is true that some of the local asso- 
ciations are not as active as they should be, 
but the foundations are laid and progress is 
constantly being made. 

The future prospects for the growth of this 
Association in numerical strength and in 
power, were never brighter than they are at 
this time. Minnesota lawyers are beginning 
to realize that they must organize. The status 
of the law as a profession is actually threat- 
ened by the wide-spread practice of law by 
persons and concerns neither admitted, nor 
qualified for admission, and who indulge in 
practices that would be ground for disbar- 
ment if they were members of the bar. This 
is a menace not only to lawyers but to the 
public interest. The situation presents both 
an opportunity and a challenge to the state 
and local bar associations; it means that in 
the future, as never before, these associations 
must be organized so as to work together, and 
to work effectively in all matters concerning 
the lawyers and courts of the state. If prop- 
erly organized, numerical strength and power 
are assured. An affiliation between state and 
local bar associations is necessary now, as 
never before, in order that the lawyers of the 
state may present a united front. If the 
lawyers of Minnesota will stand and act 
shoulder to shoulder they can do everything 
that is necessary to protect the welfare of 
the law as a profession and to make any 
necessary improvements in the administration 
of justice in Minnesota. To a large extent 
the problem is a matter of organization, and 
your committee believes that the present fed- 
erated system constitutes the foundation 


around which a unified fighting organization 
can be built. 











Federal Judicial Conference Reports 


Go-as-you-please Habits Disappearing as Chief Justice Taft’s Ideal of 
Unified Judiciary Takes Form—One Great City 
Court Profits from Supervision. 


It would be painful to think what would be 
the condition of our Federal courts if the 
principle of organized administrative power 
and responsibility had not been conferred 
through the creation of the Conference of 
Senior Circuit Judges, now commonly referred 
to as the Federal Judicial Conference. The 
report of the meeting of the Conference in 
September throws a great deal of light on 
the conditions prevailing in the several cir- 
cuits and districts.1 It shows very clearly that 
the ideas and plans of the Conference, formu- 
lated by those best qualified to make plans, are 
being carried out as well as conditions permit, 
in a loyal spirit. It shows what was to be 
expected, that Chief Justice Hughes takes a 
genuine interest in the powers conferred upon 
him and the senior circuit judges. In our 
present Chief Justice, as in his predecessor, 
we have a statesman as well as a judge, a 
matter deserving notice since these qualities 
of statesman and judge are not often found 
in one individual. 


Every part of the report, which is as com- 
pact in text as may be, is informative, not 
only to the specialist in judicial administra- 
tion, but to all intelligent citizens. A few 
parts seem especially to deserve attention. 


Let us quote one paragraph: 


“The Conference is satisfied that it is feasible 
under existing laws to hold conferences of the 
district judges within each circuit, and believes 
that such conferences to deal with local problems 
of administration will prove to be of no little 
value. Such conferences have been held in the 
Sixth and Eighth Circuits. The Conference 
adopted a resolution approving this policy.” 

In this connection we may hark back to 
the words of Chief Justice Taft spoken to the 
Judicial Section of the American Bar Asso- 
ciation on Sept. 1, 1921, when the bill to create 
the Conference was pending. The Chief 
Justice said: 


“It is the introduction into our judicial system 
of an executive principle to secure effective team 
work. Heretofore each judge has paddled his own 
canoe and has done the best he could with his 
district. He has been subject to little super- 
vision, if any. Judges are men and are not so 
keenly charged with the duty of constant labor 
that the stimulus of an annual inquiry into what 
they are doing may not be helpful. With such 
mild visitation he is likely to co-operate much 
more readily in an organized effort to get rid 
of business and do justice than under the go-as- 


1Am. Bar Assoc. Journal, Nov., 1930. 


you-please system of our present federal judges, 
which has left unemployed in easy districts a 
good deal of the judicial energy that may now 
be usefully applied elsewhere. . This execu- 
tive principle of using all the judicial force eco- 
nomically and at the points where most needed 
should be adopted in every state, and when 
adopted will offer a remedy to a great deal of 
the injustice by delay that now exists. State 
judges, as well as federal judges, should be in- 
terested in the adoption of this federal measure 
as a model for the states.” 


It appears quite clear that the “annual in- 
quiry” and “mild visitation” implied by the 
existence of the Judicial Conference have 
worked well. It is natural that judges should 
have some fears when it is proposed to 
abandon the “go-as-you-please system.” It 
must be natural for it always appears when a 
serious proposal is made to provide super- 
vision for the judges of a large city court, 
where the power is most needed. 

Several writers on the subject of judicial 
councils have expressed the view that the 
Federal Judicial Conference is not, in a strict 
sense, a judicial council. This is not a mo- 
mentous question, but it may be said that the 
term judicial council is not a strict term. It 
already embodies divergent powers and forms 
of organization. The judicial councils of 
North Dakota and North Carolina, composed 
of all the judges of the state are essentially 
annual conferences. The federal courts were 
the first to receive any measure of adminis- 
trative supervision and the word conference 
was doubtless chosen as one least calculated 
to arouse opposition. At the time the act was 
adopted there had been ample proof of the 
value of supervision in the Municipal Court 
of Chicago and several similar city courts, 
which value had strongly impressed the prac- 
tical mind of Chief Justice Taft. In those 
courts supervision was largely centered in a 
single administrative head. 


But the term judicial council had long been 
used in England, and the judicature acts for 
metropolitan districts and for states, offered 
by the American Judicature Society, provided 
for administrative control through a council 
of judges possessing large powers. In some 
respects the federal act provides organic 
powers more nearly like those found under 
the name of judicial council than the very 
limited powers conferred to judicial councils 
by subsequent state acts. 
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In this connection it is interesting to read 
in Chief Justice Hughes’ report that 


“The Conference has resolved to request the 
attorney general to urge such change in the 
statute as shall authorize the Conference to rec- 
ommend to Congress, from time to time, such 
changes in statutory law affecting the jurisdic- 
tion, practice, evidence and procedure of and in 
the different district courts and circuit courts of 
appeals as may to the Conference seem desirable.” 


The adoption of such an amendment would 
distinctly give the Conference a field of use- 
fulness which is common to the state judicial 
councils. Doubtless the Conference could 
venture its advice to congress on any relevant 
subject, but the advice will be better received 
if made in pursuance to an invitation formally 
expressed in law. ; 

The Conference has also given further at- 
tention to the need for uniform and more 
complete statistics as a basis for its adminis- 
trative policies, and, quite naturally, finds 
pioneer work in this field not without difficul- 
ties. The senior judges are requested to 
formulate schemes of reporting and submit 
their plans by March 1; the Chief Justice may 
then create a committee to recommend a uni- 
form system at the next annual meeting. 

Especially in the encouragement given to 
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district judges of the circuits to meet together, 
and in the formulation of methods of report- 
ing, the federal system shows a tendency to 
become unified, to abandon the go-as-you- 
please lack of system, to grow away from 
solitary canoe paddling, and to develop a 
consciousness of joint responsibility. 

In recent years the federal trial courts have 
been under extraordinary strain; they have 
fallen far from the expectation of promptness 
which once prevailed, but for the supervision 
and unifying forces conferred by the act of 
Sept. 14, 1922, their present condition would 
be pitiful indeed. And yet it may be held that 
in many of our states there is just as great a 
need for judicial unification and responsible 
supervision. The need is most insistent in 
our larger cities. Cleveland has gone farther 
than any other city. In fact it is the only 
city where a large court of general trial 
jurisdiction is operating under unified direc- 
tion. And no other court in the country has 
a record that begins to compete with that of 
the Cleveland Common Pleas Court. If city 
judges everywhere knew where their highest 
interests lay they would be clamoring for uni- 
fication and demonstrated efficiency, as against 
the go-as-you-please and general suspicion 
and complaint which is now their lot. 


Lay Encroachments’* 


By Cuartes A. BEARDSLEYT 


The fact that I happen at this time to be 
the official head of that experiment in bar 
organization, the State Bar of California, 
explains my presence here this evening, and 
also explains why I have chosen to speak in 
reference to some of the activities of that 
organization. My subject is “Lay Encroach- 
ments”. 

The record does not disclose that during 
the first generation of man on earth there 
were any lay encroachments. But the fourth 
chapter of Genesis, in its record of the 
troubles of the second generation, discloses 
that Abel encroached upon Cain’s favor with 
the Lord. And it is pretty well established, 
in part by direct evidence and in part by the 
presumption of tha continuance of things, 
that ever since that time some one has been 
encroaching upon some one else. 


Seeing that Cain was troubled by Abel’s 
encroachment, the Lord said unto Cain (Gen- 
esis, fourth chapter, seventh verse )—well, 
what the Lord said unto Cain is the text 


*Address delivered August 18, 1930, at banquet 
of Conference of Bar Association Delegates and 
American Judicature Society. 


tPresident of the State Bar of California. 





of my remarks tonight. I am not going to 
repeat it right now; such repetition will be 
unnecessary for those of you who know your 
Old Testament; and, for the benefit of those 
of you who do not know it, if there are any 
such present, I shall try to remember to re- 
peat it before I sit down. 

During this the third year of the State 
Bar of California, in response to an insistent 
demand, we have given considerable attention 
to the unlawful practice of the law. At the 
beginning of the year, we appointed an Ad- 
justers’ Committee, a Trust and Title Com- 
pany Committee and an Unlawful Practice 
Committee, all made up of members of the 
bar and all having their particular function 
to perform. 

The Adjusters’ Committee was charged 
with the responsibility of investigating the 
activities of laymen in the adjustment of 
personal injury, property damage and death 
cases, growing out of automobile accidents. 

The Trust and Title Company Committee 
was charged with the responsibility of in- 
vestigating the activites of banks, trust com- 
panies and title companies, in so far as those 
activities constituted or bordered upon the 








AMERICAN JUDICATURE SOCIETY 


practice of law, and the proper relationship 
of members of the bar to those activities, 
both from a legal and an ethical standpoint. 

The Unlawful Practice Committee was 
charged with the responsibility of investigat- 
ing all other unlawful practice problems not 
included within the functions of the first 
mentioned committees. It is dealing particu- 
larly with justice court practitioners, collec- 
tion agents, real estate brokers, notaries 
public, corporation organizers and automobile 
clubs and associations. 

The report of the Adjusters’ Committee 
was published in the May number of the State 
Bar Journal. The report of the Trust and 
Title Company Committee was published in 
the July number of the Journal, and the re- 
port of the Unlawful Practice Committee will 
be published in the September number of the 
Journal. This State Bar Journal is the official 
publication of the State Bar of California. 
It goes to all members of the bar and to the 
members of the judiciary, whom the Supreme 
Court has determined are not members of 
the State Bar; they are, however, interested 
in the same problems that interest us. The 
report of the Trust and Title Company Com- 
mittee has also been sent to every bank, trust 
company and title company in California, 
with the request that they examine it, com- 
ment upon it and criticize it. All of these 
reports are on the program for our third an- 
nual meeting which will be held in Pasadena 
next month. An entire day, including the 
morning, afternoon and evening sessions, will 
be devoted to a discussion of these reports 
and of the entire unlawful practice problem. 

We are working upon the theory that the 
proper way to approach this problem is by a 
clear analysis, a clear definition of what is 
lawful and what is unlawful and .what is 
ethical and what unethical. We are tryin: 
to be fair to the bar and to the laymen whose 
activities we have under investigation. We 
have asked these laymen to sit down with our 
commitieemen and talk over the problem; 
and we have received repeated assurances 
that the banks, the trust companies and the 
title companies would accept any fair-minded 
conclusion to which the bar comes in refer- 
ence to matters of this kind. 

The bar is interested in lawful lay encroach- 
ments as well as in unlawful lay encroach- 
ments. Whether the law says today that this 
or that is or is not practicing law is of no 
more importance to the members of the bar 
than what the law is going to say tomorrow 
upon that subject. 

Twenty-five years ago in my state the 
handling of title business was practicing law. 
Today it is all handled by laymen. Twenty 
years ago the handling of industrial accident 
cases was practicing law. But the public 
amended our constitution and passed a sta- 
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tute, resulting in taking this practice from 
attorneys and turning it over to laymen. We 
are now hearing a very insistent demand that 
all automobile accident litigation be taken 
away from the attorneys and turned over to 
the laymen. 

The use of arbitration agreements is be- 
coming more and more common. And what 
is an arbitration agreement? An arbitration 
agreement is simply an agreement between 
two laymen that, if they ever get into trouble, 
or if they ever have any dispute, it will not be 
settled by attorneys, but will be settled by 
laymen, in a common sense sort of a way, so 
that they can have it over with and go on 
earning a living. 

The improvement of the administration of 
justice will aid in a solution of the lay en- 
croachment problem. Lack of satisfaction 
with the services rendered by attorneys is 
largely responsible for our loss of the title 
business, of the industrial accident practice 
and of employment by the business man who 
prefers to use the arbitration agreement, and 
is also largely responsible for the suggestion 
that automobile accident practice be turned 
over to laymen. If we satisfied the public, 
the public would be glad to avail itself of 
our services. 

The public gives the members of the legal 
profession an exclusive franchise to operate 
the instrumentality known as the administra- 
tion of justice. It is the instrumentality 
through which we as individuals serve our 
individual clients, and through which we as 
a profession serve the public. But did any 
one of you ever have a client who was in 
his right mind and who really wanted to be 
served through that instrumentality? I 
never had one, and I do not suppose any of 
us ever had one; and yet we go right on 
with the same old instrumentality in the same 
old way, although we do not satisfy the pub- 
lic. We keep on using our old forms and 
methods, while the public uses its arbitrations 
and its title companies, and all the other 
instrumentalities that are doing the things 
that we were supposed to do, but which we 
failed to do to the satisfaction of the public. 

If we had an exclusive bus franchise to 
run between Chicago and St. Paul, if we re- 
ceived it twenty-five years ago when they 
were making those very fine two cylinder 
buses, and started to operate it at that time, 
and kept on operating the same bus all this 
time, nobody would ride with us who could 
find any other method of transportation. Thar 
is the condition today with the administration 
of justice; nobody rides with us, in this in- 
strumentality over which we have the ex- 
clusive franchise, who can ride with anyone 
else. 

There has been no substantial improvement 
in the administration of justice for many gen- 
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erations. Lord Coke died 296 years ago; but, 
if he came back to Cook County today and 
went into one of your trial courts, he would 
feel very much at home. He probably would 
not know whether the lines of the pleadings, 
or the pages, must be numbered; but, out- 
side of such minor details, he would fit verv 
readily into the practice of the law. But, if 
he left the court house and saw an automobile 
parked at the curb, he would not know which 
end to hitch the ox team to. And the situa- 
tion would be very much the same with every 
other instrumentality that is serving the pub- 
lic today. All would be unfamiliar to Lord 
Coke—all except the administration of jus- 
tice. 

And yet we find within the legal profession 
a very considerable tendency to leave the old 
bus running on in the same old way, and to 
sit by and complain because the public does 
not patronize us. We in California are giv- 
ing attention to this problem, not purely from 
a selfish standpoint, but because we realize 
that we are charged with the responsibility 
for the adminstration of justice. We have 
organized the eleven thousand members of 
the bar into a section organization, including 
every member of the bar, and with groups in 
every county. They are studying procedural 
problems; they are seeking means of im- 
proving the administration of justice; and 
they are doing it seriously. We have found 
that they need assistance, that the ordinary 
practitioner has not the time to do research 
work, that he needs the assistance of the law 
schools. Consequently we are organizing at 
this time a research department, with a re- 
search director at the head. This research 
director will contact with the leading law 
schools of the state, the University of Cali- 
fornia law school, Stanford University law 
school and the University of Southern Cali- 
fornia law school, in each of which we shall 
have an assistant director, working under the 
supervision of the faculty of those law 
schools. Through the instrumentality of the 
State Bar organization and with the aid of 
the State Bar Journal and our other means 
of contact with members of the bar, we are 
bringing together the intellectual resources 
of the law schools and of the practicing at- 
torneys for the purpose of bringing about 
an improvement in the administration of 
justice. We are going to try to find out the 
reason why the public does not like to ride 
with us, and why we have not served the 
public satisfactorily, and why we have not 
met the demands of a complex modern so- 
ciety. 

Another thing that we are trying to do is 
to raise the standards of the legal profession 
itself. Of course it is very important to 
change the laws to meet modern conditions; 
but it is not entirely clear that the laws are 
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not more progressive than the lawyers. The 
delays, dilatory tactics, and judicial ineffici- 
ency, are all delays, tactics and inefficiency of 
the legal profession. 

We are very much inclined to do things 1m 
the same old way. We use adjudicated forms. 
It has been said that an adjudicated form is 
a form which carries with it a certificate that 
there is something the matter with it. If 
that form did not have something the matter 
with it, it would never have been adjudicated. 
And yet we go on using it year after year. 

If we can possibly think of four words 
that mean the same as one, we use those 
four. We “give, bequeath and devise”, and 
we “let, release and remise, all those certain 
lots, pieces and parcels of land, situate, lying 
and being located, designated, and particular- 
ly described, as follews, to-wit”. And we 
never forget the “to-wit”. If the old two 
cylinder motor bus wasted fuel that way, we 
would have the carburetor adjusted. 

The moral standards of the bar have a 
direct relationship to the demand or lack of 
demand for legal services. In California dur- 
ing the first two years the State Bar was 
instrumental in disbarring more attorneys 
than had been disbarred in the previous sev- 
enty-seven years of the history of the state. 
There are still more that need to be disbarred. 
As a matter of fact, our friends in other 
states are each year sending us a large har- 
vest of undesirables. There seems to be a 
tendency in some states, where they have no 
efficient disciplinary machinery, instead of 
disbarring the undesirables in our profession, 
to give them a testimonial of good moral 
character and send them to California. We 
have thirty or forty applications each month 
for admission on motion, and the applicants 
always have the most wonderful testimonials 
of good moral character. But we are begin- 
ning to think that many of them leave home 
because they were invited to leave; and we 
are giving rather serious attention to that 
problem. We follow the practice now of 
checking up with the District Attorney of the 
county from which they come, and we get 
some interesting results. Two or three 
months ago one man came with fine testi- 
monials from Texas; we wrote to the District 
Attorney and telegraphic instructions came 
back for the applicant’s arrest. 

One of the reasons why we have lay en- 
croachments is because the public has not the 
largest amount of confidence in the bar. A 
little over a year ago Will Rogers wrote in 
one of his syndicated articles: “Hoover ap- 
points ten lawyers and one woman to see if 
anybody is drinking and why. Well, it is up 
to the lone woman to do something. I can 
think of nothing that the public would have 
less confidence in than ten lawyers put to- 
gether. It looks as if he would have ap- 
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pointed one fellow with just horse sense”. 
That is not very pleasant when you come to 
think of it in a serious way. Yet, if there 
were not a little truth in it, it would not be 
funny. Would it be funny if it were said of 
bankers, real estate brokers, or street car 
conductors? There are some funny things 
about us, and one of the funny things is that 
Lord Coke would feel perfectly at home with 
the way we operate if he came back after 
being dead 296 years. 

And yet in every law group, in every com- 
munity, we find the man—and he is usually 
a leader in his profession, who, when we talk 
to him about improving the administration of 
justice, he is “agin it”. 

“He eats his peas with honey; 
He’s done it all his life; 

It makes the peas taste funny; 
But it keeps them on his knife”. 


Some of us in California have come to the 
conclusion that the only way to deal with 
lay encroachments, in the long run, is to give 
better service than the layman gives. In the 
long run, the public is going to be served 
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in any particular field by those who serve it 
best, whether they be attorneys or laymen. 
What the public has given us the exclusive 
right to do today the public can take away 
from us tomorrow. The public has demon- 
strated that with the laws dealing with in- 
dustrial accident litigation and title work, and 
the public is talking about doing the same 
thing again with laws dealing with automo- 
bile accidents. The public that gave us the 
exclusive: right to practice law can take it 
away or modify it at any time; and, in the 
long run, we are going to retain that exclu- 
sive right only so long as we can serve the 
public better than any one else. 

If we desire a permanent solution of the 
lay encroachment problem, we must find some 
way to give better service to the public than 
the layman gives. 

I mentioned the fourth chapter of Genesis, 
seventh verse. When the Lord saw that Cain 
was troubled by Abel’s encroachment upon 
Cain’s favor with the Lord, the Lord said 
unto Cain: “If thou doest well, shalt thou 
not be accepted ?” 


Duty of Bar to Improve Administration 


Remarks Based Upon Remarkable Address of Solicitor General Thacher, 
Who Shows Bankruptcy Act Encourages Evils It Should Restrain. 


It is a very strange and interesting fact 
that operations under the bankruptcy law 
should have been scandalously bad for many 
years without receiving the attention of bar 
associations. There have been sporadic com- 
plaints and the council of federal judges has 
given the matter consideration, it is true, but 
not until Solicitor General Thacher fired 
his broadside at the recent American Bar 
Association meeting was there the specific 
indictment, supported by facts, which the sit- 
uation long needed. 

It appears from Judge Thacher’s address 
that there is much more to the matter than 
corrupt rings of lawyers and receivers in the 
larger cities.'_ His analysis convinces one that 
he is correct in saying that the law is basically 
incapable of accomplishing what it was in- 
tended to accomplish. It encourages dishonest 
persons to buy largely without intention to 
pay. It rarely punishes anybody except the 
creditor. When one learns that in five years 
preceding June 30, 1929, losses incurred by 
creditors amounted to more than $3,800,000,- 
000 and the average dividend payment was 
less than nine per cent, he is forced to be- 
lieve that the law is essentially wrong, or 
its administration is inconceivably corrupt. 
The Solicitor General makes it appear that 


1See Am. Bar Assoc. Journal for October, 1930. 
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the greater emphasis should be placed upon 
the inadequacy of the law itself. It is so ill 
adapted to its purpose that administration 
under it without some measure of corruption 
is not to be expected. 

It may be assumed that something signifi- 
cant—radical, if you please—will be done since 
Solicitor General has disclosed the as- 
tounding facts. The bolstering up of admin- 
istration is seen to be insufficient because the 
defects go to the very marrow of the law’s 
text. For almost fifty years the English 
bankruptcy act, following upon a failure of 
bankruptcy administration previously, has af- 
forded a model and a precedent. 

It is not the purpose of this brief comment 
to add to the exceedingly able suggestions of 
the Solicitor General. It is rather to illustrate 
the need for responsible supervision in the 
administration of justice. Why did not the 
bar long ago learn about the failure of justice 
under the bankruptcy law, understand the 
basic reasons, and formulate a reform pro- 
gramme? Several thousands of lawyers rep- 
resenting creditors, scattered throughout all 
the larger commercial centers of the nation, 
realized that the law was not serving their 
clients’ needs. Why have we waited so long 
for the simple facts of the situation and for 
a definite placing of responsibility for failure? 
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In the first place bankruptcy is not a matter 
of state law and probably this explains why 
state bar associations have not been interested. 
It is not so easy to understand why the Amer- 
ican Bar Association or the Commercial Law 
League, have not gone into the matter ex- 
tensively. Possibly nowhere has there been any 
discontented lawyer who has had the means for 
seeing the situation as a whole, as has Mr. 
Thacher. We may add to this explanation the 
apparent fact that the Solicitor General on ob- 
serving failures of justice locally, got the fig- 
ures for the entire country, and over a period 
of years. He then referred the evils and losses 
to the text of the act. He compared the act 
and its results with the English act and its 
consequences. He was daring enough to lay the 
blame where it should lie, upon the law itself. 
And finally he chose a great forum for the 
presentation of his theme and presented it 
in a crisp, brief manner, in words which carry 
absolute conviction. 

The address proves on its face the excep- 
tional qualifications of the author, both in 
experience and in inherent powers of analysis 
and constructive effort. But for the insight, 
the interest, the sense of responsibility and 
the courage of one man the nation might have 
groped on for years with no real light on a 
very important law. It is not to be suggested 
that our law and our public affairs can prosper 
without the qualities mentioned in individuals. 
But it is fair to suggest that organized re- 
sponsibility for the administration of justice 
squarely placed upon the bar as a body cor- 
porate is our greatest need. We cannot pro- 
duce to order great minds and consciences, 
but we can produce an environment which 
gives scope and encouragement to fearless 
thinking and speaking. 

It is impossible to overestimate the import- 
ance of bar organization as a means for se- 
curing to the public and to government the 
services of exceptional individuals. Every 
reader doubtless will think of instances where 
the creation of committees by bar associations 
has unlocked the powers of lawyers of ex- 
ceptional understanding—has afforded them 
scope for public service. In fact most special 
committees are created because some one 
member realizes a need. The pity of it is 
that in the past the public work thus unself- 
ishly undertaken has generally produced no 
results because the bar associations have been 
too loosely constructed to permit of more 
than merely passing upon committee reports. 
It is true that most of the good things ac- 
complished by the associations have come by 
this method, but they have been rare and for 
the most part limited to minor defects. 

In illustration of this it may be.said that 
no bar association in the country has main- 
tained a consistent study of the administration 
of justice as a whole. The larger elements 
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have always been ignored except on the rare 
occasions when constitutional conventions 
have been called, and then the work is under- 
taken too late. It is impossible in a few 
months to create the body of professional 
opinion in respect to the need for change 
which is requisite to impress conventions and 
voters. In a few instances conventions have 
been persuaded but the majority of the bar, 
only slightly educated, have opposed the con- 
stitutional reforms in addresses to the voters. 

Doubtless the failure to study judicial ad- 
ministration in its broader aspects, quite re- 
gardless of prevailing constitutional limita- 
tions and hindrances, has been due in con- 
siderable part to the apparent futility of large 
reforms calling for changes in the state con- 
stitution. In some states it is virtually im- 
possible to amend constitutions. In all of 
them there appears to be a trend away from 
the theory of occasional general conventions. 
The result is stalemate in reforms for justice 
which most are needed. But in some states 
amendments are not impossible, but on the 
contrary quite feasible. Whether amendment 
be easy or difficult, the state bar should pursue 
a continual study of the needs for consti- 
tutional reform as the foundation of progress. 
The bar should educate itself critically con- 
cerning its great function of administering 
justice. It should see itself actually respon- 
sible if bad conditions persist and the profes- 
sion has not done all it could to point to a 
remedy, even though that remedy be amend- 
ment of the constitution where amendment is 
difficult. 

To be more specific: everywhere the bar 
realizes that our system of inferior courts, 
which may have been the best that could be 
provided under pioneer conditions, is very 
generally unsuited to modern conditions. The 
laity may be excused for supposing that no 
better system can be devised. But the bar, 
having this matter largely within its realm 
of responsibility, cannot be excused if it ig- 
nores palpable failures of justice. It must 
at least offer a better system and urge the 
people of the state to employ their voting 
power. It would seem fair to estimate that 
in most states, with the bar once converted, 
there would be little difficulty in obtaining 
lay support for reform. 

Judge Thacher comments upon the fact that 
business men have not led a movement to 
relieve them of the evils of the bankruptcy 
law. But, fortunately, he has not stressed 
the point. They have been able to pass their 
losses on to their customers. Why expect 


them to know more about the theory and prac- 
tice of bankruptcy laws than the lawyers? 
Why should they not take the easier course? 

The great trouble with the administration 
of law has been due to the lack of organized 
responsibility on the part of the bar. 


This 
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has prevented the bar from acquiring power 
commensurate with its theoretical responsi- 
bility and commensurate with the needs of the 
profession for its own self-respecting func- 
tioning. The lack of power in turn stifles 
effort. But it is not to be urged that effort 
be suspended until power is acquired. Effort 
should be made to use present instrumentali- 
ties, however inadequate. Effort to do some- 
thing will aid in bringing to the bar powers 
to accomplish many things. 

Bar associations need to formulate ideal 
plans for organizing the judiciary so that 
we may have in every state adequate means 
for selecting competent judges and keeping 
them in office; so that the judges may them- 
selves have large powers for dealing with 
their administrative problems, through rules 
and orders. They need to compare such ideal 
plans with the existing scheme. They need 
to make programmes and convert their own 
membership to higher ideals of administration. 

Take the matter of jury trial; where have 
state bar associations ever dealt with this vital 
problem intensively? In consequence of their 
neglect the subject has been taken to a jury 
of the entire people, where extreme state- 
ments prevail and there is abundance of con- 
flict and a paucity of information. The mere 
phrasing of the question as to whether jury 
trial should be retained or abolished shows 
the glaring inadequacy of this mode of at- 
tack. The bar as a whole is opposed to 
abolishing jury trial. In this stand it is 
entrenched behind the constitutions, and sure 
of its position, it is content to virtually ignore 
the greatest single problem in judicial proce- 
dure. As long as the question is merely aboli- 
tion or retention, with our constitutions as 
they are, our thinking is largely constrained, 
imprisoned. We make no progress toward 
removal of the excrescenses which have been 
fastened upon jury trial. A consistent, thor- 
ough study of the subject would lift it from 
its present helpless situation. It would permit 
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of raising a direct issue between lawyers who 
hope to establish jury trial in public confidence 
and those whose wishes are selfish and are 
wholly served by the present situation when 
any agitator can get the public ear and all 
of them together cannot alter the status in 
the slightest. 


Of course something must be said, before 
concluding such an article as this, about the 
role of the judicial council. As the councils be- 
come more experienced and more grounded in 
professional and public esteem, they will take 
an important part, energizing both bar and 
bench. These bodies have come into being 
largely through the action of bar associations. 
It is obvious that the associations have never 
in all their history done anything equally sig- 
nificant except when they have struggled to 
acquire self-governing powers for their pro- 
fession. The work of the councils is done by 
men expertly chosen who serve without com- 
pensation. These two factors are of a sig- 
nificance which cannot be overestimated. And 
when such a council composed either of 
judges, or of judges and practitioners, view 
their problem, they do just what would be 
expected of enlightened advisers—they study 
the administration of justice in its entirety. 
The submissions which they make are formu- 
lated against a background of an ideal ad- 
ministration. They are disinterested and 
consistent. 


By the quiet force of example the judicial 
councils are likely to turn the thinking of bar 
association officers and leaders into broader 
channels. They are the leaven. The bar 
must largely perform the role of executing 
the approved plans of the judicial councils. 
To do this—even to approve intelligently— 
calls for serious study and for the education 
of the mass of practitioners. It calls event- 
ually for inclusive organization and control 
by elected representatives. It’s a long road, 
but it’s the only road. 
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